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ARGIIMEMf IN REPLY

I. THE TOIIN IMPROPERLY TREATS KUPPERSTEIN AS NOT

CONTROLLING THE OIITCOME OF THIS APPEAL.

I n  i t s  b r i e f  t h e  t o w n  b r a z e n l y  r e i t e r a t e s  e v e r y

a r g u m e n t  w h i c h  t h i s  C o u r t  h a s  a l r e a d y  r e j e c t e d .  H . B r .

4 - L 7 .  H e r e ,  d s  i n  K u p p e r s t e i n  v .  P l a n n i n q  B o a r d  o f

C o h a s s e t ,  6 6  M a s s .  A p p .  C t .  9 0 5  ( 2 0 0 6 ) ,  t h e  S u p e r i o r

C o u r t  r u l e d  t h a t  t h e  p l a i n t . i f f  " i s  e n t i t l e d  t o  a n  [ A N R ]

e n d o r s e m e n t  o f  h i s  p l a n "  p u r s u a n t  t o  G . L .  c .  4 I ,  S  8 1 P ,

and " there  was no  appea l  by  the  town"  f rom t .h is  ru l ing .

I d .  a t  9 0 5 - 9 0 5 .  I n  K u p p e r s t e i n ,  t h i s  C o u r t  r e i e c t e d

t h e  t o w n ' s  c l a i m  t h a t  " t h e  j u d g e  w a s  j u s t i f i e d  i n

cons ider ing  the  under ly ing  purpose o f  the  subd iv is ion

cont ro l  l -aw in  deny ing  lmandamus]  re l ie f  -  "  Id .  ;  H .  Br .

9 - 1 0 ,  ! 4 .  T h i s  C o u r t  a l - s o  s p u r n e d  t h e  t o w n ' s  " r e p e a t e d

ins is tence tha t  mandamus is  a  d isc re t ionary  remedy"

u n d e r  t h e s e  c i r c u m s L a n c e s .  f d .  a t  9 0 5 - 9 0 5 ;  H . B r .  1 0 -

1 5 .  F i n a l l y ,  t h l s  C o u r t  s q u a r e l y  h e l d  t h a t  t h e

p la in t i f f  has  "no  o ther  ava i lab le  o r  adequate  remedy.  "

I d .  a t  9 0 5 ;  H . B r .  L 4 - I ' 7 .

The Town's  leqal  arquments are f r ivo l -ous



II. THE TO!{IN'S POLICY ARGIIMENI IS FACIALIJY FRIVOLOUS.

The Town's  pr inc ipa l  argument  for  d isregard ing

Kupperstein and upholding the denial of mandamus here

i s  t h e  " p u b l i c  i - n L e r e s t ,  "  H .  B r .  7 ,  1 0 ,  7 4 - I " 7  ,  i  .  e  .  ,

n n l  ' i  n r r  T h i  e  a r n r r m o n i -  i  a  f  f  i V O ] O U S .  I n  t h i s  C O n t e X t ,y v r  J v J

under  no c i rcumstances may judges '  v j -ew of  po l icy  t rump

I  ^ ^ . i  ^ 1  - F . i  , , ^  ^ ^ r l  i  r - r z  M a s s a c h u s e t t s  s o c .  o f  G r a d u a t et - u  |  -  I  d L  I  v c  u u f  a u v .  r ' t q - D q g

D h r z c i  r . : l  T h c r a n i  q 1 -  q  T n r -  \ . r  R . l  n f  R a r r  i  n  M e d i  r - i  n e .v ,

3 3 0  M a s s .  6 0 1 ,  5 0 3 - 5 0 5  ( l - 9 5 3 ) .

E q u a l I y  f r i v o l o u s  i s  L h e  T o w n ' s  s u b s t a n t i v e  p o l i c y

argument  fo r  d is regard ing  Kuppers te in .  The Town

ef fec t i ve ly  u rges  t .h is  Cour t  to  redra f t  the  pena l ty

p r o v i s i o n  o f  G . L .  c .  4 L ,  S  8 1 P ,  a n d  m a k e  t h i s  s e c t i o n

m o r e  l i k e  G . L .  c .  4 I ,  S  8 1 U ,  t h e  s e c t i o n  p r o v i d i n g  f o r

approva l ,  mod i f i ca t ion ,  o r  d isapprova l  o f  a  subd iv is ion

n l a n .  H - B r -  B - 1 0 .  U n l i k e  s e c t i o n  B 1 P ,  s e c t i o n  8 l U

imposes no  mandatory  pena l ty  when a  Board  fa i l s  to  g ive

a n  a p p l i c a n t .  t . i m e l y  n o t i c e  o f  i t s  d e c i s i o n .  A d d .  9 ;

Add.  LL-L2  f lS .  Th is  a rgument  was wa ived when the  Town

. l i  d  n o f  a n n e a l  t h c  r r r ' l  i  n r - r  t h a t  F r e i  i S  e n t i t l e d  t os f u  r r v u  q y y e q r  e r r u  ! s r f r r Y

consLruct j -ve endorsement  of  h is  p lan.

In  any event ,  i ts  c la im that  th is  Cour t  should act

as  a  super - l eg i s la tu re  and  s t r i ke  exp l i c i t  l anguage

f rom sec t i on  B1P was  re iec ted  l onq  aqo  i n  Cassan i  v .



P l a n n i n q  B d .  o f  H u l l ,  1  M a s s .  A p p .  C t .  4 5 L  ( L 9 7 3 ) ,  a

. -ase  no f  ah l  w  r i  ^ ^ - i  - ^  € - ^m t she  Town ,  s  b r i e f  .  Wha teve rv q r e  r r v u q v r l  r t t l D D r r r Y  ! ! v t l t  u

pol icy reasons mot ivated the Legis la ture to  t reat  ANR

endorsement  and subdi -v is ion approval  d i f ferent ly ,  i t  is

se t t . l ed  tha t  t he  j ud i c ia ry  may  no t  second-guess  those

r F . a s . ) n s .  r - o n l - r a r r z  f  o  i - h e  T o w n ' s  c l a i m .  I n s t e a d ,  t h i s
/  v v r r e !  s !  

_ ) '

C . ) r r r t  h c l  d  \ \ r . , ^  m r r a t s  ^ ^ ^ r . '  t h e  S t a t U t e  a S  t h eu v u !  u  r l e r v r  W E  t l l L l D L  c l ' P P f  y

T , e o i  s l  a f  r r r e  w r o t e  L L . "  T d .  a t  4 5 8 .

The Town 's  po l i cy  a rgument  i s  f r i vo lous .

IIT. SA.I{CTIONS SHOIILD BE IMPOSED FOR THE TOWN'S

MERITLESS BRIEF DEFEIIDING AI{ INDEFENSIBI.E JI'DGME}CT.

Because the Pl-anninq Board and Town Clerk refused

t o  c o m p l y  w i t h  s e c t i o n  B l P  a n d  e n d o r s e  F r e i ' s  p l a n ,  h e

was fo rced to  b r inq  a  mandamus ac t ion  and then- -when

t h e  t r i a l  c o u r t  a b e t t e d  t h e  T o w n - - t o  p r e s s  t h i s  a p p e a l .

In  th is  Cour t ,  the  Town has  made no good fa i th

argument  why Kuppers te in  does  no t  con t ro l ,  nor  has  i t

advanced any  good fa i th  a rgument  tha t  Kuppers te in

s h o u l d  b e  m o d i f i e d  o r  r e v e r s e d .  S e e ,  M a s s .  R .  P r o f -

C o n d u c t ,  R u l - e  3 . 1 . :

t "A lawyer  shal - l -  not  defend a proceeding,  or
asse r t  o r  con t rove r t  an  i ssue  the re in ,  un less  the re  i s
a  bas i s  f o r  do ing  so  tha t  i s  no t  f r i vo lous ,  wh ich
inc ludes a good fa i th  argument  for  an extension,
mod i f i - ca t i on ,  o r  reve rsa l  o f  ex i s t i ng  1aw. "



I n  f o rc rng  F re i  t o  p ress  h i s  appea l  t o  i t s

inev i tab le end,  contro l - led by Kupperste in,  the Town

re ta1 ia tes  aga ins t  h im  fo r  i t s  own  lega l  m is take ,

punish ing h im wi th  more l i t igat ion expense and more

d e ' l  a w  o f  h i s  h r r i ' l d i n r :  n r r r i e 6 l  .  I t  h a s  n o w  b e e n  f i v ev v r q /  v !  l r r o  v s r ! s r r r Y

Iong  years  s ince  he  was en t i t led  to  ANR endorsement .

A d d .  3 ,  6 .  T h e  T o w n ' s  s t r a t e g y  a l s o  s a p s  t h i s  C o u r t ' s

r e s o u r c e s  f o r  n o  l e g i t i m a t e  p u r p o s e .

Th is  Cour t  has  the  " inherenL power  to  pun ish  t .hose

w h o  o b s t r u c t  o r  d e g r a d e  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e . "

A v e r y  v .  S t e e l e ,  4 I 4  M a s s .  4 5 0 ,  4 5 7  ( 1 9 9 3 ) ,  q u o t i n g  N e w

E n q l a n d  N o v e l t y  C o .  v .  S a n d b e r q ,  3 1 5  M a s s .  7 3 9 ,  J 4 6 ,

c e r t .  d e n i e d  3 2 3  U . S .  ' 7 4 0  ( t g + A , )  ;  M a s t e r p i e c e  K i t c h e n

a n d  B a t h  v .  G o r d o n ,  4 2 5  M a s s .  3 2 5 ,  3 2 9  ( 1 9 9 ' 7  )  c i t i n g

W o r c e s t e r  v .  O ' K e e f e ,  3 6  M a s s .  A p p .  C t .  f 1 0 9 ,  1 1 0 9

( r 9 9 a )  ;  G . L .  c .  2 L I A ,  S  1 5 . 2  F r e i  r e q u e s t s  d a m a g e s  f o r

" ' I f ,  upon the  hear ing  o f  an  appea l  o r  except ions

in  any  proceed ing ,  i t  appears  tha t  the  appea l  o r

except ions  are  f r i vo lous ,  immater ia l -  o r  in tended fo r

de lay ,  the  appea ls  cour t  may,  e i ther  upon mot ion  o f  a
par ty  o r  on  i t s  own mot ion ,  award  aga ins t  the  appe l lan t

or except ing party double costs from the t . ime when the

appea l  was  taken or  the  except ions  were  a l lowed,  and

a lso  in te res t  f rom the  same t ime a t  Lhe ra te  o f  twe lve
per cent a year on any amount which has been found due
for  debt  and damag€s,  o r  wh ich  he  has  been ordered to
pay ,  o r  fo r  wh ich  judgment  has  been recovered aga ins t
him, or may award any part  of  such addit . ional costs and
i n t e r e s t . "  G . L .  c .  2 I L A ,  S  1 5  ( e m p h a s e s  a d d e d ) .



his reasonable at tornev's fees and doubl-e costs

i ncu r red  i n  p rosecu t i ng  th i s  appea l  wh ich ,  espec ia l l y

af ter  Kupperste in issued in  Apr i I ,  2005,  should have

se t t . l ed .  "W ise  counse l i ng  shou ld  be  the  f i r s t  op t i on ;

de fend ing  hope less  l i t i ga t i on  (espec ia l l y  as  he re )

shou l -d  no t  be  an  op t i on  a t  a11 . "  Love  v .  P ra t t ,  54

M a s s .  A p p .  C t .  4 5 4 ,  4 6 0  ( 2 0 0 5 )  ( B r o w n ,  J . ,  c o n c u r r i n g ) .

EONCLUSION

Peter  K.  Fre i  asks t .h is  Cour t  to  reverse the

judgment and t.o order the ent.ry of a new judgment (1)

granting his petit . ion for writ  of mandamus and ordering

ANR endorsemenL and (2)  speci fy ing that  the d ismissal

of  Count  I I  incorporated the d ismissal  o f  the re la ted

prayer  for  damages.  He a lso asks for  a t torney 's  fees

and double costs  incurred in  l i t igat . ing th is  appeal .

T  ce r t i f y  t ha t  t h i s  b r i e f  comp l ies  w i th  the  ru les

o f  cou rL  tha t  pe r ta in  to  the  f i l i ng  o f  b r i e f s .
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- | . .
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