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Introduction

' l-he 
Departntent of Environmental Protection issr:ed pcnalt ies to Jamcs LaMountain and

Northcast Concepts, Inc. lbr open burning without a perrl i t  on land ow,ned by Northeast
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C'onccpts in the ' [ 'owno1 ' l Io l land .  A f te rahear ing ,  Iconc ludetha tLaMounta in isno tpersona l ly

l iablc bccaLtse hc rvas acti t ig as a representative ola separate corporate entity, I lugucnot lranns,

Inc., which n-lanagcs agricLrltural activit ies on the land. I conclude also that Northeast Concepts

is l iablc as the latndorvtrer, br-rt lhat only the minimum pcnalty ol$100 should be ersscsscd fbr a

burn that took placc onc day aftcr an exist ing burn permit had expired becausc this activity

rc f lectccl a reasonable misunderstanding concerning pcnnit rcnewal.

llackground

Northcast Concepts, lnc. owns an undevcloped 80-acre parccl of fbrmcr Iarmland in thc

' l 'owt-t 
o1'I lol lancl ol1'Mashapaug I{oacl that thc colr lparly intends to return to larm prodr-rct ion. In

2006, Northcast Concepts had chargcd a separatc corporation, I lugucnot lrarms, Ir-rc., with the

responsibi l i ty fbr preparing the land {br lzrrming.'  Ja,., les l ,aMountain owncd ten percent o1'the

shat'cs o1' l luguenot l iarms and held al l  i ts corporate ol ' l lces, according to I lugucnot lrarms'latest

corporate l i l ing.

Onc ol-the projects undertakcn to restorc farming at the sitc has been l ield clcaring to

creiite pasture. Part of tliat work ir-rcludcd burning cleared brush and trees.

While opcn burning of combustible matcrials is gene ral ly disal lorvcd by 3 l0 CMR

7.07(l) ol 'DEP's Air Quality Itegulatior-rs, agricultural br-rrning is al lowed by both statr-rtc and

rcgula l ion.  M.G.L.  c .  111,  S l42l ,  prov ic les that  " the burn ing of  t rec prunings,  c l iseased p lant

t-t-taterials, and brush 1l 'orl  land clcaring operations, which are the direct resr-r l t  ol ' thc normal

commcrci i t l  pursr"r i t  of agriculture .. .  shall  be al lorved subjcct to the pernrission of the local f ire

chiel 'which need not be in r.vri l ing" and "shall  be bascd solely upon whethcr or not appropriate

I  I l t rgr , tenot  Farrns o l r 'ncc l  a par l  in tcrest  in  Nor lhcast  Concepts.  According to Jarncs [ -aMountain,
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metcorological condit ions exist to enslrrc saf-e br-rming." D[:P's Air Quality Regulations also

allorv ' 'open buming o1'brr-rsh ancl trees result ing f iom agricultural land clearing opcrations," 310

CMI{ 7.07(3)[cl,  br"rt rcquire t l .rat sr-rch br-rrning be cor. iducted:

1. during pcriocls of goocl atn.rosphcric venti lzrt ion,
2.  wi thout  causing a uuisancc.
3. with smokc starters i f  starters or starl ing aids are used, and
zl. under the provisions of-a properly cxecutcd pcrrnit issr-red undcr the provisions of
M.G. t . .  c .  48 .  . \ 13 .

310 CMIt  7 .07(3)(g) .  M.G.L.  c .48,  Ql3 addresses the issuance of  two day burn pcrmi ts  by f i rc

chiels or " lbrest wardcns," who arc n-rur-r icipal ol l lcials charged with f ire protcction. See M.G.I-.

c. 48, { $8 and 9. Violations o{'M.G.L. c. 48, $ l  3 are pr-rnishablc by a nT axirnum l 'rnc ol '$500.

-['he 
Llolland Fire Dcparturent receivcd rcports of opcn br,rrning on Northeast Conccpts'

property on May 28 ancl 30, 2006, prior to any applicatior-r lbr a burn permit. D[rP employcc

Itobcrta Baker, who is responsible lbr handling opcn burning issucs in DEP's Wcstcrn I{cgional

Oll lce, visited the sitc on June 12,2006, accompanied by Flol land F' irc Chief Paul II .  Iroster and

.lames LaMour-rtain. l]akcr sarv tw,o burnt arcas along a cart path.

On . luly 10, 2006, al ' tcr receiving lurthcr cor.nplaints l iorn thc I lol land lr irc Dcpartrncnt

that br,rrning without a permit had occurred on.June 24 a,nd27,2006, DIIP issr,rec' l  separatc

cnlbrceurent orders to Northeast Conccpts and to Jamcs LaMountain. Each r.vas directed to

"conduct 
fnol open burning at thc Site until sr-rch tin-rc that the I{cspondent has obtained a r.r,ritten

pcrmil l ionr the I lol land Fire Departmcnt and othcrwise con-rpl ics with the requirements of 310

CMR 7.07(3)(g)1-4."

I  lLrgLrc ' r rot  I ' -ar rns is  noiv  def i rnct .
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Jarnes LaMountain appcaled the enlbrcement order issued to hirn. FIis appcal was

disrr issed bccause he sor-rght no rcl icf f i 'orn thc order rcquir ing a burn penli t .  I Ic rcclucstecl

ir- istcacl an acknowlcdgtncnt that the burning was fbr legit imate agricultural purposes. fhe

pllrposc lbr which the burning had bcen conclucled was not, horvever, a subjcct of the

ctt lbrccmetrt order. Scc Mattcr of Jamcs P. LaMor,rntain, I)ocket No. 2006-l12, Recomrnended

l r ina l  [ )ec is ion (Mass.  Dcp ' t .  o f  Envt ' l  Prot . ,  Sept . ,  18,2006) ,  adopted by l t ina l  Decis ion

(Septcrrrber 25,2006). Northcast Concepts cl id not appeal the enforcement ordcr issued to i t .

Meanwhilc, on July 8,2006, Ir irc Chicf Fostcr f i led a con.rplaint in I lousing Court against

Jamcs LaMountain sceking an injunction against open burning on the site without a pern-rit. T'he

Fire Chief 'al legcd that thc burns wcre disturbing ncighbors and were being conductci l  at al l

hou rs .  S i xdaysa l i c r thesu i twas f i l cdandpr io r to lhc l l ous ingCour t ' s r r - r l i rTgon themer i t s ,

I-arMotu-rtain and Iroster cntered iuto an agrccment in which LaMountain cor-rscnted not to

concluct bLrrning on the sitc without a permit, to obey any applicable DIIP ordcrs, and to cease

burnir-rg i f  i t  was causing a nuisance.

On Octobcr 4,2006, l .aMountain applied lbr a permit { iom the Firc Chief. LaMounlair.r

l istcd the applicant as ' 'Jatncs [-aMountain/Hugucnot l ]arms." Chiel ' l ioster issr-red a pcrmit on

Oc tobc r6andse t theda teo l ' cxp i ra t i onasOc tobe r3 l ,2006 .  LaMour . r t a inhadreques ted tha t the

pemrit be lbr one ycar, a request Chief Foster declincd to grant, instead issuing a one month

perntit  while lcl l ing [.aMountain he could renew the pcrrnit without an addit ional fee. The

partics dispute the import of t l ,cse discr-rssions on renewal.

On November l ,  2006, l lo l land Selectman James Wet lau l -er  phoned Steven El l is ,  the

Deputy Regional Director of DEP's lJureau of Wastc Prevention, to rcport that burning \\,as
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taking place on the sitc that day r,vithout a permit.Z I l l l is scnt environmental cr.rgir.reer Loretta Oi

to respo t r c l t o thccomp la in t .  Shc t rave led to l l o l l andanddrove  w , i t hPo l i ceCh ie l 'Kcv i r rG leason

to Mashapaug I{oad short ly after 2:00 p.m., stoppirrg at a residencc adjacent to the undevelopc<l

sitc otvtted by Northcast Clonccpts. 
- l 'here 

she observed smoke blowing olf of thc undeveloped

sitc. Oi and Gleasotr thcn drovc onto the sitc and saw three pcople attending a f lrc. 
' fhcy 

were

Michael LaMountaitt ,  Jauncs l,aMountain's son who at t l ie l iearing describccl himsell 'as a

principal o1' l lugucnot l 'anns and the pcrson who is in chargc of agricultr.rral dcvclopmcnt on the

site, Chacl l ]r ighanr, thc prcsidcnt of Northcast Conccpts, and lrcl Mozdzicrz, a LlLrgucnot frarms

cmploycc.

In his subseclttcnt report, Chicf Gleason statcd that hc spoke to Brighar-n and asked him if

he had a burn permit. When llrigham responcled that he had one in thc office, Gleason infbrmed

hirn tliat it hacl cxpired. I3righam respondcd that he did not know the pcm.rit had expired and

agrccd that, i1' that wcre thc casc, hc would put out the lrrc.

According to Michacl LaMounlain, on Novembcr I ,2006, hc checked the weathcr to sec

i l ' there wcrc l ikcly to bc condit ions advcrse to bLrrning. LIe thcn sor-rght pcrmission f}om

Moz.dz.ierz, who scrvcs as Iluguenot lierrms' forest rvarclcn. Only then did hc ar-rthorize burrning

that clay. At sotlc point, Moz.dzicrz signcd an opcn air burr-r ing pcrrnit for Novembcr I ancl 2,

2006, although it  is not clear l iom the record whcther hc did so belbrc or al icr Chief 'Glczrson told

l l l ighanr  to  ccasc burn ing.

Alier Oi reportcd to Ell is that shc hacl conflnr- ied br-rrning on the site, Ir l l is cal lcd James

' F i r e C h i e l ' F o s t e r h a c l f i x e d a c o p y o f t h e b u r n p e n n i t t o I r l l i s t h e p r e v i o u s c l a y



LaMottntain at his home, which is clservhere in I lol land. LaMor-rntain, rvho hacl not been to the

sitc that day, kner.v that opcn burning had becn conducted, but tolcl Ellis hc \\ras unaware the

pcrrr i t  had expirccl and said he wor,r ld take it  up with the Fire Chief .  LaMountain then called

Chic l - l ioster torcc l t - tcst rencwal  o f ' thepenni t .  
' l 'he lb l lo lv ingday,  

I rostcrc len icc l thereqr- rcst .  In

a lcttqr to LaMountain, he statcd that he lvas dcnying lcnewal because burning had occr:rred on

thc sitc aflcr 4:00 p.m. on numerous occasions in Octobcr 2006 and thc' l 'orvn had receivcd

complaints f i 'ont ncighbols abor-rt smol<e.

On Novembcr 6,2006, DEP issLrcd scparatc $1.000 penalt ies to Northcast Concepts and

.lanrcs LaMoLrntain lbr open burning at the site on Novcmbcr 1,2006 "without a propcrly

cxcct t lcc l  permi t  under  M.G. l , .  c ,48,  {13,  in  v io la t ion o l 'MassDI lP 's  pr iorordcr  and 3 l0 CMI i

7.07(3Xg)." According to DEI'} analyst Saadi Motamcdi, who calculatccl thc penahics, each

pcnalty rel'lccts a base penalty of $860 adjusted upward by 25% fbr a past history ol'

t tonconipl iance that is rel lectcd in the prcvious enforccmcnt orders ancl an acldit ional upward

adjr-rstmcttt ol-25o/o lor lack oi'good laith in thtit each penalized party should havc known that the

btrrn permit cxpirecl on October 31,2006 and yet did nothing to stop thc br-rrn thc lbl lowing day.

' l 'hesc 
penalty acl justmcnts exceeded DIIP's maximunr penalty lor this typc of violation, so DEI,

rcduced cach o1'thc penalt ics to thc Sil .000 maxilnum.

l loth Northeast Conccpts and LaMountain appealed.

On Junc 5,2007, Justice Dina lrein o1'the I lor-rsing Court issued her f incl ings in the case

bror-rght by Irire Chief Iroster against .lames LaMountain. She fbr-u'rd that, because the only

curretrt usc of the property was agricultural, "opelt br-rrning on the property is permitted, within

the constraints set lbrth at 310 CMR 7.07(3)." F' ire Department. Town of l- lol land v. James
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I-aMountain, Dockct No. 06-CV-00392,1'- indings, I l ,Lrl ings, and Ordcr fbr Ently of Permanent

ln f  r " r r ic t ion ( l loLrs ing Cour t ,  Western Dept . ,  Fc i r . r , . l . ,  June 5,2007 aL 6. )  I lowcvcr ,  she a lso ru lcd

thi i t  r-ruder M.G.l,.  c.48, Q13 permission of the Fire Dcpartrnent must be obtained prior to

coticl i tct ing agricultural burning, and although M.G.L,. c. l1l,  $142L mcntions only the presence

ol 'appropt' ieitc meteorological condit ions as a pernrissiblc l imit on an agricultural buming permit,

. lustice Fein lbund that thc lr ire Crhicf had the implicit  ar-rthority to,,wit l . ihold pennission, or place

condit ions r-rpon his permissior-r, i f  decmcd neccssary in l ight of rneteorological condit ions to

protcctpr- rb l icsa lc ty . "  Ic l .a t7.  Shcissr- red"apcl r ranent in junct ion. . .prohib i t ingthedefendant

f i 'our conducting opcn burns at the property cxccpt pursuant to, and upon such condit ions as

rccltt irccl, by agricultural br,rming permits issued lbr not more than two day intervals by the Chief

o1'the Fire l)cpartrncnt lbr the 
' l 'own 

o[ ' l  lol land." Id.

l-aMor-urtain appealed Judge Ircin's order, br"rt tcad it as supporting his contention that thc

burning on the site was rclated to agriculturc, and moved to dismiss the pcnalt ies on this ground.l

I  dcnied thc motion because . lr,rst ice Ire in did not rule on whcther the November 1, 2006 burning

rcquirccl a new pern-rit or was allowed on other grounds. Il.Lrling on Motion to Dismiss at 3

(ALrgLrst 21,2007).

I hcld a hearing ir.r thcsc appeals on January 24,2008. [t irc Chiel 'Paul Iroster tcsti fred fbr

DIIP, as did DtlP staff 'members Roberta Bakcr, Loretta Oi, Steven Ell is, and Saadi Motamcdi.

. lames LaMountain tcsti fred for himsclf and Northcast Concepts. I I is son, Michacl I-aMountain,

tcst i l ied as wel l .

'J t tst ice Fein's rul ing secrns to l tave quel led dispLrtes about agricul tural  burning on the si te.
Accordirrg to Jantes [-aMountain. t l te torvn has issued pernr i ts for open burning on lhe si te since her rr-r l ing.



Discr,rssion

'fhe pcnalt ies DIIP asscsscd against Northcast Concepts and James LaMountain wcrc

solcly lbr violating thc rccluirement of thc Air Quality Rcgr-r lat ions that open bun.ring bc

conducted "under thc provisions of a properly executcd permit issued undcr the provisions of

M.G. l . .  c .  48,  Q 13."  310 CMI{  7.07(3)(g)a.  A l thoLrgh t l ie  A i r  Qual i ty  Regulat ions p lace other

l imits on opcn burning, l irni l ing burning to "periods of good atmospheric vcnti lat ion," fbr

cxample,  see 310 CMIt  7 .07(3)(g)1,  DEP dic l  not  charge e i therNor thcast  Conccpts or

l.aMountain with violatinlr anv of these other l imitatior-rs.

' l 'his 
cl ist inguishes DllP's action f iom thc court action bror-rght by the l. lol land Ir ire

Department. l-he Fire Departmcnt claimed not only that burns wcrc bcing conducted without a

permit, but thal they were distLrrbing neighbors and wcre extending into the evening hours.

Somc of the testirr-rony in the present appcals tor-rchcd on issues concerning how thc burns

wcre conducted. 
' l 'he 

Fire Chiel 'al leged that thc }t irc Dcpartmcnt respondcd in Octobcr 2006 to a

number o1'complaints of burns occurring during thc cvcning. James l,aMounlain testi f led that

the pennit recited no tirne-of-day lirrit and that thc statr-rte allowing agricultr"rral burns did not

providc thc F-irc Chiel'with authority to limit the time at which a burn could be condr-rcted

bccause "pcrmission 
fto burn] shall  be based solely upon whethcr or not appropriate

nreteorological condit ions exist to cnsLrrc sa[ 'c br-rrning." See M.G.l,.  c. 142L. Michacl

l-aMountain testi l led that, bclbre conducting a burn, he checks the lveather and obtains

pernrission h'om l luguenot Irarms' lbrcst warclen.

[Jccztusc DEP has not charged Northeast Conccpts or Jermes LaMountain w'ith anything

othcr than conductinr-r a burn u' i lhout a pcrmit on November 1.2006. I rvi l l  not address the
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tcstitnoliy conccrning the tranner ir-r rvhich burns were conducted on the site on that cjay or anv

other day. JLrst icc l"e in adclresscd thcse issues in her rLr l ing in the casc brought by thc Firc

Dcpzrrtnrent in thc Ilor-rsing Court as tliey wcre germane to the case belbre lier.

I t t  vicwof the spccilrc violation al leged by DEP, the init ial qucstions bclore me zlrc

rvhethcr any opcr-l  burning occurred at the site on November 1,2006 and, i l 'so, whether i t  was

nerr-nitted.

A. Opcn Burning or-r Nove mber l .  2006

l 'hcrc is no dispute that open burning took place at the site on that day. Michael

[,aMor-rntain testi f iccl to start ing a f ire thcre on Novcruber 1,2006, and [,orctta Oi ol 'Dl]1,

tcsti l lecl thal she and Holland Police Chief Glcason, whose report was placecl in evidence, saw

thc l lre.

. lamcs l,aMountain questioncd whethcr DEP obtained cvidcncc o1'the f irc legit in-rately.

IIc argr-rcd that Dlll' e ntercd Northcast Concepts' property withor-rt a warrant in scarch of

eviclencc ol 'a l lre. Michacl LaMountain testihcd that at least some o1'the photographs o1'smoke

taltcn by Lorctta Oi appear to have been shot wl-rile she was on Northeast Concepls' property.

I dccl inc to disrcgard the evidcnce of burning. Whether or not somc of Oi 's photographs

rvere takcn whilc shc was on Northeast Conccpts' propcrty, shc lirst saw smoke ernanating fi'om

tlic sitc rvhcn she was on a public street and at a private residence not owned by Northeast

Concepts. Oi need not have obtained an adrninistrative search warrant to make observations

Iior-n the strect.

Nor clicl shc and thc police chie f ncecl to obtain a rvarrant before they u,ent on the site to

conlrrm the existencc ol-a f lre. No warrant need be obtaincd if  exigent circutnstances exist that

vvould n-rake i1 in-rpractical to obtain a u,arrant. See ealnllnonl,e_alLy-llarglqlle, 384 Mass. 8,
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122 N. l r .2d 1362,1363 (1981) .  I ln t r ics  of  f i rc f ighters in to a burn ing bui ld ing or  one rvhere l l rc

appcars i t lmiuct . i t  are such ex igcncies.  Sce Clornmonweal th  v .  Jur . rg ,420 Mass.615,65l  N.E.2c l

1211,  l216 (1995)( l i rc  depar tmcnt  of ' l lc ia ls  nray cnter  a  burn ing bui ld ing and rcmain for  a

rc:isonable t ir trc to investigate the frre) and Marcione,422I\1.F..2d at 1364 (exigent circurnstances

exist lor firclighters to entcr baseurcnl based on report of cellarr floor covcred rvith volatile liquid

in proximity to homcmade incendiary dcvice). So is thc conduct ol 'ern opcn burn in violal ion of

M.G.L , . c .48 , \13 .  Bys tz t tu te , thc lb rcs twardenoranydu lyau tho r i zedass i s tan t "mayar res t

without warrant any person found in the act ol 'sctt ing, maintaining, or increasing a f ire in

v io la t ion o l 'scct io t . t  th i r tcen."  M.G.L.  c .48,  {15.  OnNovernber  1,2006,  I lo l land I r i re  Chic f

["ostcr, who is the town lorest wardcn, was in training and unavailable at the time the complaint

ol'an utrpcnnitted open burn was made. It was pe rmissible, under the circumstances, lbr the

I 'ol icc Chicl, acconlpanying Ms. Oi, to cntcr Northeast Conccpts' property lbr thc purposc of

ir-rvestigating thc cxistcncc o{'an unpermittcd burn hc had already obscrved, and to cnlorcc the

law by orderirrg that the burning cease.

B. Absence o1'Open Burninq I)cmrit

I also llnd that there was no valid burn permit lbr the br-rrning that took place on the sitc

on Novembcr l .  lroster introduced into evidence a copy of the burn permit application he

approved.a 
' fhis 

docr-rment l ists October 31,2006 as the expiration date of ' the perni i t .  Because

the permit, by i ts terms, expirecl on Octobcr 3l, 2006, I f ind that any burning conducted the

lir l  Ior. l  ing r lay rras uupcrnrit tcd.

'  
Acccl rc l ing to I rostcr ,  lh is  docLrment  is

perr l i t  docLrrncnt .  Thcre is  no d ispute,
actual  expi rat ion datc.

not the perrni t  i tsel l .  I - le lest i f ied t l rat  LaMoLrntain has the actual
horvevcr,  that the datc l isted on the approved appl icat ion is the
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I-aMor-rntain argues that agricultural burning does not need a permit, or at least a written

pcrmit. bccetuse burnir-rg brush f iom an agricultural land clearing operal ion "shall  be al lowed

sLrb.icct to thc pcrmission of the local f lre chicf which need not be in writ ing." M.G.t-. c, I  I  l ,

\  142 t - .

I  re. jcct l-aMountaiu's claiur that no written permit was necded. ' l 'hc 
discretion the statute

givcs to local l j rc chiefs to issue oral permission to conduct agricr-r l tural burning cloes not mcar-r

tha t l i l c ch ie t . sn tus tope ra te th i sway .  Morc impor tan t l y ,D l lP ' s rcgu la t i ons ,a t3 l0CMR

7.07(3)G)4, cxplicit ly rcquirc thert an agricultural burn bc condr-rcted rvith a burn pcrmit obtaincd

Itnclcr M.G.l..  c. 48, $13, which providcs that permits bc cither in writ ing or thal a writ len record

be metdc ot 'any oral pennission to conduct a burn. Flol land, consistent with both statutes,

lcquired that a written permit be obtained. One was issued, and as I have lbund, its tenns applicd

to thc brr rn ; :1  issue.s

' l 'hc 
el lbrt of LaMountain and Northcast Conccpts to asscrt the valicl i ty o1'the pcnnit

issuccl by I luguenot l iarms' lbrest warden l ldMoz.dzierz is also unavail ing. While i t  is crcditable

that thc company appointcd someone with lbrcstry expcricncc-Moz.dz,icrz hus workecl in thc

forestry ntanagement industry lor 20 ycars - to ovcrsce its timbcl harvcsting and lbrest clearing

operations, that docs not uake Mozdzicrz. a legally appointed lbrcsl warclen wit l i  thc power to

issuc burn permits. By law, forest wardens are municipal off lcials appointed by city mzlyors or

'  l f  l -aMountain is clainr ing that DEP's regulat ion is inconsistent with the agricul tural  burning statutc,  I
lack the jur isdict ion to dccidc that c lairn.  Administrat ive agencies are bound to fol lorv their  orvn
regtt lat ions. See l l "o),ce v.  Conrt t issioner of Correct iorrs,  390 Mass. 425,456 N.E.2d 1127, I  l2S (1983).
Irr  this adrninistrat ive lbrurn, I  rnay cxamine only whether the agcncy did indeed fol low i ts orvn
regulat iorts,  not rv l tether thosc lcgulat ions excced i ts statutory authori ty.  ' l 'hat is a quest ion fbr thc courts.
I  rrote that Just ice Irc in,  rvhi le not expl ic i t ly rul ing on this issue, considcred t l re agricul tLrral  bLrrning statute,
M.C. l - .  c .  l l l ,  $42 t . ,  the  burn  per tn i t  s ta t l r te ,  M.G.L .  c .218,  $13,  and DEP's  open burn ing  rcgLr la t ions ,3 l0
CMI{ 7.07, at tc l  fbund that they coLrld be read consistent l l , rv i th each othcr,  and herrce shc treatc-d Dl lP's
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lowtr selectmcn. See M.G.L. c. 48, 88. It  was through this legally-sanctioncd process that Ir ire

Chiel'Fostcr bccame Flolland's lbrcst warden. 'fhus, 
any burn permit Il'or-n a fbrest warden in

I lol lancl must bc approved by Chief lrostcr, not by someone appointed by a company that

managcs larrd within t l ie town.

C. Liabil i tv of Charsed Part ies

I turn next to whether Northcast Concepts and Janics LaMountain are liable lbr thc

r-rnpcrmittecl open br-rrning that occurred at the site on Novembcr 1,2006.

' [ 'he 
Air Quality l{egulations provide t l-rat "[nlo person shall  cause, sul l .cr, al low or pcrmit

t lrc opcn br,rrning of any cornbustible r.nateriarl ." 310 CMI{ 7.07(1). 
' fhe 

Regr-rlat ions dcl ' inc

pe rson to i r r c ludcbo lh ind i v iduz i l sandco rpo ra t i ons .  See310CMR7.00 (de l i n i t i ono l ' pe rson ) .

.l'he 
breadth of this wording shows that the regulation is meant to cover a wide range of

indiviclr-rals or cntities that rnay havc some responsibility for an unpcrmitted open burn. But it is

not just any person who is potcntial ly l iable. I t  is only persons who l.rave some relationship to thc

l lre either bccausc they l i t  i t ,  thcrcby causing a f-rre, or because they l iave some responsibi l i ty fbr

thc land or t l ic activit ies on thc land or-r which the l ire occurred, so that even thougli  they did not

l ight thc l irc, thcy we rc l loncthclcss dcre l ict in some manncr by suf fcring, al lowing, clr pcrmitt ing

others to  bt r rn  r , r i t l ro t r t  a  ncrmi t .

Neither l .aMountain nor Northcast Concepts actually l i t  the I lrc * LaMountain bcczruse he

was not there, Northeast Concepts because a corporation cannot act cxcept thror-rgl-r its human

agents. 
- l 'hus. 

i f  either is l iable i t  is becar-rsc of some responsibi l i ty to coutrol actions on 1he land

or otherwise prcvcr-rt the burn that took place.

regulat ions as val id .  Sce Fein I i .u l ing at  5-7
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' fhe 
Air QLrali ty Itegr-r lat ions in othcr sections treat owners or operators as persons

rcsponsiblc fbr air clual i ty compliancc. For exarnple. the regulations provide that ' ' [nlo pcrson

owning, lcasing, or control l ing the operation of ar-ry air contamination source shall  . .  nenli t  anv

emiss ion  . . .  wh ich  w i l l  cause  . . .  a  cond i t i on  o f  a i r  po l l u t i on . "  310  CMI {  7 .01 ( l ) .

llccause tl-ris general regulation treats owners and operators as antong thc class of persons

rcsponsiblc lbr ensuring compliance with air quali ty stanclards, I assume thc same or a similar

approach applics thror-rghout thc Air QLrality RegLrlatior-rs, and hence owners and operators arc

iul lol lg the persons rcsponsible fbr cnsuring con-rpl iance with the open burning regulations.

An owner/opcrator, as dcl lncd in thc Air QLrali ty I{cgulations, is a person who has "lcgal

t i t le" or"carc, charge, or control" of a laci l i ty. 310 CMI{ 7.00 (delrnit ion of owner/opcrator).

Whilc no f irci l i ty is l i tcral ly involved wher-r burning takcs place ir-r thc open on undeveloped land,

the concepts of t i t le and care, charge, or control can sti l l  be applied.

1. Northeast Concepls' t , iabi l i ty

I)[rP denionstratcd that Northcast Concepts holcls title to tho land on which the open

bLrrning took place. ' l 'his 
was al l  DlrP nccded to show to prove Northcast Concepts'

rcsponsibility lbr the bnrn, bLrt it proved morc. 
-l'he 

evidence shows that thc llre was startcd by

Michael LaMountain, the person directing l{uguer-rot Farms' opcrations at thc site, and was

tcnclcd by hirn and Iluguenot l]arms'employec EdMozd'zicrz. Iluguenot Iranns rvas acting as

Northcast Concepts'agent in the agricultural development of the land and burning was one of i ts

tasks. I Ience. Northeast Concepts was responsible lbr the acts of the Flugr-renot Farrrs'

entployecs who had 1he care, charge, and control of the fire. I1'that were not cnough, Norlheast

Concepts' president, Chad Bingham, was present at the burn, effectively rati lying the burning.
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2. Jamcs I-aMountain's Liabil i tv

As 1br James l.aMountain, however, DEP did not show that he was personally

respo r rs ib le lb r theburn .  I I e  r vasaware  o f theb r , r rn ingonNovembcr l , ash i sconve rsa t i onw i t l i

DIIP's Stevcn Ell is that day demonstrates, but that knorvledge does not by i tself rnake him an

owner or operator with persor-ral responsibility fbr the burn.

' l 'here 
is no evidence that LaMountain owns any interest in the land. LIc owns no

Norlheast conccpts stock and has no separatc ir-rtercst in thc land.

' l 'hcre 
is:r lso no cvidcnce that he was an opcrator of the site. 

' fhe 
opcrator was I luguenot

Irartt-ls, which r.vas chargccl rvith agricultural devclopment of thc site ar-rd burning 1o crcale

pasture. 'l 'hat 
would n.rakc Iluguenot Farms responsiblc lbr thc burn.

l,aMor-rntain is both a sharcholder and officer of Ilr,rguenot Farms. 'fhe 
evidencc tcnds to

sliow that LaMor,rntain's actiot-rs associaled with burning on the site werc taken as an olllcer and

sharcholclcr of Ilr"rguenot Farms to benefit lhat corporalion rather than to benelit him personally.

I l is role, aptly described by his son Michael, was as an advocate lbr the agricultural development

of thc land. As such, he was the public lace fbr agricultural acl ivit ies, including t l-re open burning

conductecl on the sitc. I Ic obtained thc burn pcrmit. In doing so, hc acted as a sharcholcler and

ol'ljccr of Flugucttot Irarms to furthcr the interests of that company. Incleed, on the burn

application hc l istcd "Jamcs LaMor"rntain/l luguenot f iarrns" as the applicant, thereby emphasizing

that he sotrght the burn permit on behalf of I luguenot []arms, and not lor hirnself personally.

Normally, corporate sharcholders and ol l lccrs are not pcrsonally l iable for the obligations

o1'a corporation. See Grarn v. Liberty Mtrtr-ral h-rsurance Company, 384 Mass.659,42g N.E.2d

21 (1981)  and U.S.  v .  Nonnandy House Nurs ing l lor lc .  Inc. ,  428 I r .Supp.42l ,424 (D.  Mass.
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lL)77).o 
' l-hat 

rulc applies gcncral ly in thc administration of environmental larv fbr "[n]cither

Ircdcral .  .  .  nor Statc e nvironmental laws displace bedrock principles o1 corporatc contrnon law."

Scol t  v .  NG tJ .S.  1 ,  450 Mass.  760,765-766 (2008) .  [ t  has a lso bcen held appl icable to  DEP

rcgulations. See Matter of Angcr, I)ocket No. Dll f ' }-05-721, Recomrncnded lr inal Dccision, 15

I ) l lPI {  14,  15 (Mass.  Div .  o{ 'Adr-n i r . r .  Law App. ,  Mar .6,2008) ,  adoptac lby I r ina l  Dcc is ion

(Mass.  Dep' t .  o [ ' l lnv t ' l  Prot . ,  Mar .  28,  2008) .

Clorporatc olllcers have bccn lbund personally rcsponsible I'or violating cnvironmental

and othcr rcgulations whcn thc govcrnment succcsslully dernonslreitccl that a corporation was a

rrtr l l i ty ancl, thus, the corporatc vei l  shor-r ld bc picrced. See U.S. v. . lG-24, 331 l. ' .Supp.2d 14,63

([). I)r-rcrto l{ ico 2004)(corporate president held pcrsonally l iablc lbr rcsponse costs incurrcd in

cleaning up hazardous waste sitc whcn corporate entity involvcd had no real existcncc) and U.S.

v.  WRW Corp. ,9U6 l ; .2d 138.  143 16 ' r 'C i r .  1993)(o l i iccrs  l iab le fbrc iv i l  pcnal t ies against

company lbr violating l tdcral ni inc saltty stanclarcls whcn colporate entity was scverely

r-rndercapital izcd and corporate fonnali t ics wcrc not fbl lowccl;.7

Assr:ming et claim that the corporatc lbrm should be disregardcd can be heard in this

aclministrativc fbrum, Massachusctts law requires that a host of f-actors be considercd bclbre a

clecision can be made to pierce thc corporate vei l .  These lactors are:

6' l -herc are, ol 'coutse, except ions. A corporate off lcer can bc fbund personal ly l iable for the tort  of  a
corporat iot t  i f  he lvas a joint  tort feasor who pcrsonal ly part ic ipatcd in the cornnt issiorr  of  thc tort .  Sce
l _ q r v r i s e n d s .  I n c . v  , 4 7 M a s s . A p p . C t .  1 4 7 , 7 1 6 N . E . 2 d  1 6 0 , 1 6 4  ( 1 9 9 9 ) .  D l l P c l o e s n o t a l l e g e
that this except ion appl ies here.

7 Ihavc lound one case in rvhicl t  the language of thc slatute \ \ /as so broad that i t  enconrpassed corporate
o l ' f l ce rs  as  ind iv ic lua ls .  See Nerv  York  v .  So lvent  Chemica lCo. .  Inc . ,2 l8  Fed.  SLrpp.319,334 (W.D.N.Y.
2002)(trnder CEItCt.A, cot 'porate ofhcer can be held direct ly l iable fbr "arranging" disposal of  hazardoLrs
\\ 'aste).  ThoLrgh the gencral  statutory language holcl ing "pcrsons" responsible lbr open burns is very broad,
DEP does not argue that i t  is so broad as to rnakc al l  corporate ol f lc ials rvi th sorre responsibi l i ty fbr arr
Lrnpcrrr i t ted open burn subjcct to penalt ie s.
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colr l .nol l  orr, 'nership; (2) pcrvasive control; (3) contirscd intermirrgl ing o1'busincss assets;
(4) thin capital ization; (5) nonobservance of corporate fbrmalit ies; (6) absence of
corporate record; (7) no payrnent o1'dividends; (8) insolvency at thc l ime of the l i t igated
transactiot.r;  (9) siphonir.rg arvay of corporation's funds by dorninant sharcholder; (10)
r-ronfunctioning of olf iccrs and directors; (11) use o[ ' the corporation fbr transactions of
t l .rc dominant shareholdcrs; and (12) use of the corporation in promotir.rg f iaud.

At lorne) ,  Gcncra l  v .  M.C.K. .  Inc. ,432 Mass.  546,736 N. l i .2d 373,380 n. l9  (2000) , t ' i t ing Pcpsi -

Co la  Mc t ro .  Bo t t l i ng  Co .  v .  Checke rs .  h t c . , 754F .2d  10 ,  14 -1611"  C i r .  1985 .1 .  D I IP  showcd  on l y

that James LaMountain he ld al l  major corporate ol l lces of Flugucnot Farms. 
' l 'hc 

agency did not

prcscnt any evidencc addressing thc twelve factors l istcd by the Supreme Judicial CoLrrt in

M.C.K. 
'l 'hus, 

it did not present sr-rllcient facts to frncl that Ilr"rguenot I'-arms'corporate fbrm

shoulcl bc disregardcd and that LaMountain can be helcl personally l iable fbr the corporation's

conduct .

DEP maintains, nonctheless that by "acting as the principal contact lbr both thc

Dcpartment and the Flol land lr irc Chief rcgarding prcvious instances o1'opcn burning at the Sitc,

by signing a I lousing Court Sctt lemcnt Agreement regarding luture open burning at thc Site, and

by applying lbr and rcceiving a rvrittcn pennit governing lirturc open burning activities at the

Sitc, LaMountain had thc requisite carc, charge orcontrol of such activit ies and was thus a

lesponsible'operator'  ol '  thc Site."

Although LaMountain acted as the contact between Fluguenot Farms and the two

governlnent agencies, thesc lactors do not demonstratc that he was acting fbr hirlsclf personally,

rather tl-ran for IIugr.renot Irarrns' corporate interests. IIe rnay not, at times, have madc it as clear

as he could have t l iat  hc rvas act i rTg as a corporate ol f ic ial  rather than as an individual.

Nonctheless, I  do not f lnd part icLr lar ly tc l l ing his signing of a sett lernent agreemcnt w' i th thc

Hol land Ir i re Cl i ief  u ' i thor-r t  refcrr ing to his corporate posit ion. I - lo l land, u,hen i t  sucd, namcd
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[-aMourrtain individually, as did DIiP when it  issued its enforcernent order. fhose governnrent

acts had no power to translbrr-n any ol ' l -aMountain's actions on behalf ol ' l luguenot Farrns into

ucre ly pcrsonal actions. LaMountain's signing a sctt lement agrcement a f 'erv days alter he rvas

suecl inclividually demonstrates no rnorc than that hc (on behatf of Hr,rgr,renot lranns) r,vishcd to

rcsolvc quickly certain aspccts o1'the case.

' fhe 
most tcl l ing lact abor,tt  LaMour-rtain's rolc with respect to thc buni pcnnit is onc I

havc alreacly mentioncd. IIe applied fbr the pern-ri t  l ist ing the applicant as "Jamcs

LaMourrtain/llr,rgr,renot Farms." 
-l'his 

amply clemonstratcs that l-rc sor-rght 1he pcnnit on behalf of

I lugucnot l"amrs and was acting as zl corporate agent at the tirne. Bolstering this cor-rclr-rsion is

thc absencc o1'any testimony tliat l.aMountain sor"rght thc bum permit lbr himself and Chiel'

Foster's tesl irnony that he would issue permits only to individuals, not entit ies. I  lcncc,

sonrconc's name had to be l istcd on thc application because the Chieiwould not issuc a permit to

I ILrgucnot Farn-rs itscll-.

I lccause I l lnd that l-aMourrtain was acting as a corporalc ol l icial wit l i  rcspect to

agricultural bLrrning at the site and the pcrmit lbr that burning, I conclude that DIIP may not

pcnalize him as an individnal lor his role.

I ) .  I )cual t ) ,  Arr rount

Llaving lbund only Northeast Concepts l iable lbr a penalty, I  next evaluatc thc l i l ,000

penalty assesscd against thc company. Dll l 'computed this amount by start ing with an $860 base

penalty and then twice increasing this amount by 25% for a past history o1'noncompliance and a

lack o1'good laith. 
- l 'he 

result ir-rg l igr-rre cxceeded DEP's internal gr-r idel ines fbr thc nra.r inrurn

penalty to be asscsscd 1or this 11,pe of violation, and hence Dll l)  recluced the penalty to the $1,000

tt-rrtxitttut'n. A single 25%o upr.r'ard adjustrncnt rvould have raiscd the penalty anrount above
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$1,000. fhcrc[brc, DEP had to prove the validity of the basc penalty and one adjustrnent in order

to sustain the penalty to Northeast Concepts. There is no dispute that DHP had previously issued

an Llnappcalcd enfbrcement ordcr to Northcast Concepts for conducting open burning or-r tl-re site

r.vithout a permit. 'l 'hus, 
it demonstrated lacts that could sustain the penalty absent other evidence

or arguurcnt challcnging the assessment o1'a $1,000 penalty under t l ie present circumstanccs.

Statutory Maximum

'l-he principal legal impcdimcnt to thc $1,000 penalty fbr fai lr-rre to have a burn pcrmit

issucd unclcr  M.G. l . .  c .48,  $13 is  thc maximum I lnc o1 '$500 establ ished by thc leg is la turc  fbr

violating that statr-rtc. DIIP argLrcs that i t  is not l i teral ly en{brcing the l ire salcty provisions ol '

Chaptcr 48, but is instcad entbrcing its responsibi l i t ies to prcvcnt air pol lut ion under Chapter

l l  l ,  which sets the maximum penalty for an air quali ty violatior-r at $25,000, see M.G.L. c. l1l,

Ql42A, so that a $1,000 penalty amoLrnt is well  within i ts authority undcr that statute.

'fhis 
would be a convincing argument if DIIP had asscssed a penalty because the flre was

li t  whcn atmosphcric corrdit ior-rs wcrc unlavorable or becausc the burn caused a nuisancc. Sec

310 CMI{ 7.07(3)(Ol and 2. But that is r.rot thc casc. DtlP did not al lcge that thc l lrc was in any

way causing air pol lLrt ion. Rather, DIIP issued thc pcnalty solcly because Northeast Cloncepts

lackcd a burn pern"ri t .  See 310 CMR 7 .07(3)G)a.

[,egislal ive l ini i ts on penalt ies have part icular signif icancc because the Massachusetts

Constitut ion assl lmes the judiciary is thc branch of government wilh the powcr to inrposc

penal t ies,  not  the execut ive.  See Opin ion of  the Just ices to  the Scnate,375 Mass.  795,376

N. I1 .2d810 ,824 -825(1978) .  Anagencyhasnopower to i ssue  pena l t i esexccp tby leg i s la t i ve
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enactt 'ucnt. 376 N.l l .2d at 825. When the legislature l imits the antount of a f lne that can be

erssessed, agcncies may not exceed that l imit. .

Whilc i t  is truc that DIIP was acting under thc power granted to i t  by the lcgislature to

control air pol lul ion, when t l ie penalty relates solely to a fai lure to have a burn permit under a

scparatc statutc, M.G.t,.  c.48, $13, DDP nust act within the constraints establishecl by the

lcgislatr-rrc undcr that statutc. Thc lcgislature ir.nposcd a $500 l imit on lrncs asscsscd tbr violation

o1'this statute and DDP is bor-rnd by that l irnit  here. I  conclucle that Northeast Concepts was

potent ia l ly  l iab lc  Ior  a  maximum penal ty  o1 '$500.

2. [nadvertent Violation

'l'hat 
does not end the mattcr. 

'fhe 
eviclence shows that the violation rvas inadvertent. and

hence thc assessment ol 'a maximum pcnalty is unwarranted.

In D[]P's version of evcnts, the con'rpany was issued an cnforcement order, with whicli it

complied lbr a bricf period by obtaining a burn permit, but then, when thc burn permit expircd, i t

Itnolvingly rcsumccl open burning without a permit, thus.justilying a maxin-rurn pcnalty.

Northeast Conccpts maintains that, to the contrary, i t  genuinely believed it  had a val id burn

pcrn-rit aind had no intentiort of acting in violation of the law.

-[ 'hese 
dif lbrcnt pcrspectives boil  down to a dispute about 1he convcrsation concerning

pcmrit re ncwal that .lames LaMountain had with Irirc Chief lroster when he applied for the burn

pennit. L,aMounlain told l'oster that he had obtaincd a year long burn pennit in the fown of

Oxlbrd lbr a di l l 'ercnt farming operation with which he is associated. Foster replied that he

'uvould Irot issue a permit for that length of time. Rather, he wor,rld issue a perntit lbr one month,

renewable without chetrgc.
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D[iP cn'rphasizes that Foster did not promisc explicitly to rener,v the perrnit. Florvevcr, it

is also true that Fostcr did not describe what, i1'anything, LaMor-urtai ir would have to do to rencw

thc permit. f iostcr 's subsequent conversation rvith LaMountain on Novcrnbcr 1, 2006 shows that

lic would have considcred an oral request to renew.

Morc in'rportantly, it wor-rld not necessarily have bcen clear to a reasonablc person in

l,aMountain's shoes that any request to rencw necded to be made at all. When a request fbr a

ycar-round pennit was mct by a rcsponsc that a permit would bc issucd rnonth-to-ntor-rth with no

trccd to pay a l te lbr rcnewal, a rcasonable pcrson could have rcachccl the conclusion that, r,vhi lc

Chicf 'Fostcr wishcd to rctain nrorc control ovcr thc proce ss than an annual pcrmit would al low,

renewetl would r-rormally be automatic cach month, without a ne\,v lce bcing required or cven a

fbrmal reclucst being made.

Under these circumstances, I concludc that the minimum $100 penalty is warrantecl. I

am mindlul in reaching this conclusion of the DIIP Commissioner's opinion that a penalty

reductiort prernised on the good faith of a violator is rarely warranted when thc penalized party

has violated atn enlbrcement ordcr. Scc Matter of l ]aehdasarian, Dockct No. 2000-018, Ir inal

Decision,9 DIrPR 77 (Mass. Dep't.  of l lnvt ' l  Prot.,  Mar. 14,2002). Northcast Conccpts was on

trotice, as a result of thc prior cnfbrcemcnt ordcr, that i t  needed a permil to conduct open burning.

lrol lou' ing issuance of the enlbrcerncnt ordcr, i t  obtainecl such a pcrnrit .  Although that permit

had expired by November' 1, 2006, when thc burn at issue occurred, the company had reason to

believe thc permit would be rencu,ed to inclr-rde that da1e. Doubtlcss, because o1'the enlbrcement

orcler, the contpany should have bccn more carefll to make sure that its understancling r.vas

correct. But thcre is no evidetrce that the company deliberately sought to conduct bLrrning
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rv i thout a perrni t .  I ts fai lure to obtain a rencwal wi is bascd on a mistaken, but rcasonable ,

tundcrstanding o1' the l r i rc Chicf-s posit ion on rcncwal.

Analysis of thc twclve penalty f-actors set forth at 310 CMR 5.25 also suggests that no

molc than a minimum ncnaltv is warranled.

'l'hc 
twelve l'actors that must be consiclered bcfbrc DEP issr-rcs a pcnalty are :

(1) ' l 'hc actual and potcntial impact on public health, safbty, and wellarc, and the
environment, o1'the fai lure(s) to cornply that rvould be penalizcd.

(2)'fhe actual and potential datnages sull'ercd, and actual or potcntial costs incurrcd, by the
Commonwcalth, or by any other person, as a result of the lai lurc(s) to comply that would be
penalizcd.

(3) Whcthcr the pcrson who wor-rld be assessccl thc Pcnalty took steps to prcvent thc Iai lure(s)
to comply that would bc pcnalizcd.

(4) Whcther thc pcrson who would be assesscd the Perralty took steps to promptly come into
compliance al lcr the occl lrrcnce of the fai lure(s) to cornplylhat woLrld be penalized.

(5) Whethcr the persotr who would be assessed the Pcnalty took steps to remedy and mit igate
whatever harnt might havc been done as a rcsult of the lailLrre(s) to comply that wor-rld be
pe nalizcd.

(6) Whether thc pcrson being assessed the Pcnalty has previously f ir i lcd to comply rvith any
rcgulation, ordcr, l icense, or approval issucd or adopted by the Departmcnt, or zrny law which
the Dcpartment has the authority or responsibi l i ty to cnforce .

(7) Making compliance lcss costly than the lai lure(s) to cornply that wor-r ld be penalizccl.

(8) Deterring Iirture noncompliance by the person who would be assessed the Penalty.

(9) Deterring lutr-rrc noncon-rpliance by persons olhcr than the pcrson who would bc assessed
tl ie Penalty.

(10)' l 'he f lnancial condit ion of thc psrson who would be assessed the Penalty.

t  I  |  ) ' f hc  pub l i c  i n t c res t .

(12) Any othcr lactor(s) that reasonably rnay be consiclered in detennining thc amount o1'a
Penatlty, providcd that said f actor(s) shall  be set forth in the Penalty Assessmcnt Notice.

3  l 0  c M R  5 . 2 5 .

' l ' lvo 
ol ' these fhctors play no role in the analysis here. l 'hesc are the abil i ty of thc charged

party to pay and the catch-al l  other lactors provision. Justice Fein's rul ing mentions that several
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tltousand dollals ir.r forest products have bccn sold l}om the si1e. While thc salcs volume is

t l iuimal, the coupany's abil i ty to pay is r-rot a key to dctcmrining the penalty level here as thcrc

is no basis on which to concltrdc that thc company cannot af ford to pay a penalty of $500 or less.

See 310 CMR 5.25(10). As for the catch-al l  provision, no other f-actors arc inentioned in the

pcrralty assesst-ttcnt noticc, and hence no othcr factors ntay be consiclered in determining thc

pcnal ty  arnourr t .  Sec 310 CMI{  5.25(12) .

'l'urning 
to tl-rc lactors rclevant hcre, thcrc is little in the way o1'actual or potential darnagc

to the public lrom the onc day {ari lure to renew the burn pcrmit. See 3 10 CMR 5.25(1) and (2).

Northeast Conccpts may not havc taken al l  thc steps it  could havc to ensurc i t  complicd, but

LaMor-rntain, actir.rg ult imately on bchall 'of the oompany, discussed permit renewal with the l. ' i rc

Chicl 'and his understanding that thc permit would renew without addit ional stcps by t l ie

company was reelsol lable undcr the circunstances. See 310 CMI{ 5.25(3).

' [ 'he 
f irc was cxtinguished whcn the police chief pointed out the lack of a permit for that

clay. See 310 CMI{ 5.25(4). No harrn having occurred, there was no harm to r"nit igate exccpt lbr

the lack ol 'a pcrmit, which LaMountain attempted to corrcct by speaking with l i i re Chief lrostcr

that clay abor-rt rcncwal. Sce 310 CMI{ 5.25(5).

' l 'hcrc 
is no cluestion that the company had previously lai led to cornply with the

requirement that a pcrmit be obtained fbr an opcn burn, but the con'tpany had obtained a pemit

ancl had rcasonable grounds to bclieve that thc perrnit wor-rld be rencrved to cover a burn

conducted one day alter the expiration date l istcd on the pcrmit. See 3 1 0 CMR 5 .25(6).

Any pcnalty woLrld make cornpl iance lcss cost ly than noncompliance because thc I 'ee for a

burn  permi t  in  I lo l land  was min iscu le .  See 310 CMR 5.25(7) .  Fu ture  noncornp l iance by the
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company should bc aclequatcly deterrcd bolh by the issuance and conllrtnation ol 'some penalty

ancl by the rclatecl action Firc Chief lroster brought against Jamcs LaMount:r in that wil l  havc cost

thc con-rpiury both the pcnalty amount ar-rd thc tirne and cflbrt to de I'cncl against the zrssessmcnt of

a penalty. Since Justice lrein's rul ing, thc Fire Chict 'has resurrcd issuing pernrits lbr burns on

thcs i teandnone  o l ' t hcw i t r r csscs re la tedanysubscq r - ren tp rob lems .  Scc3 l0CMR5.25 (8 ) .

1'he part ies did not draw my attcntion to any othcr instancc in whicl i  DEP has penalizcd

anyone fbr lailr-rre to obtain an opcn burn pcrmit, but given the absence o1'any apparent problem

r.vith obtaining compliancc with the pcmrit requirement, thc issuancc o1'a penalty hcrc and thc

subscquent lcngthy l i t igation over i t  shoulcl scrvc zls an adccluate detcrrencc against violations by

ollrers. See 3 l0 CMI{ 5.25(9).

'l 'he 
public interest wor"rld be served best if the company and the town reached an

uuderstanding as to what br-rrniug is allowcd on the propcrty, thercby f'rceing up torvn (and DEP)

olhcials to perlbnn otl .rer tarsks irnportant to the public. As far as the penalty is conccrnecl, which

relatcs solely to the need lbr a burn pcrnrit ,  upholding the pcnalty in any amount confirms that

nccd. 'l-l-rerc 
is rcason to believe thc company has rcceivcd that rnessagc because permits for

bu rnsa t thes i tehavcbeenapp l i ed fo rand rcce i ved l i on i t l - re l . - i r e  Ch ic l ' .  See3 l0CMI {5 .25 ( l l ) .

In surn thcn, the one day failr-rrc to have a burn pcrmit that was bascd on a rcasonablc

misundcrstanding about pcrmit renewal warrants no more t l ian the minimum $100 penalty.

Iatn concerned, horvever, bythc amount ol ' t i rnc and el lbrt local and state ol l lcials, as

u,cl l  as pcrsonnel ol 'Northeast Concepts and I luguenot lranns, havc cxpended ovcr burning

conducted at the site. While some matters are worth cxtensive l i t igation. this is one that should

Itar''e bccn resolvccl more readily and rvith lar less rancor. I rvor-rld urge thc partics to bc guided

by this decision and Justice Fein's rul ing. r" 'hich thoroughly explains the relcvant regulatory
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schcmc and thc f'acts pertinent to its application to burning on the site, and work to resolve any

clucstion about burning on the site.

Conclus ion

' l 'hc 
penalty D[.]P issued to James I-aMountain is vacated bccause any responsibi l i ty he

had lor the unpermitted open burning was as a corporate ol lcial ol ' l  lugr-rcr-rot l iarms Inc., not .s

an individLral. l 'he pcnalty agair.rst Northeast Concepls, Inc. is rcclucecl to $ 1 00 bccause the

lai lLrre to havc a permit one day al ler a prcviously-issucd burn pern-ri t  cxpirecl was based on a

rcasonabIe r-nisundcrstanding rcgarding permit rcnew.al.

Noticc

'[ 'his 
decision is a recommcnded l lnal dccision of the Administrative Magistrate. I t  has

bccn transmitted to the Cornmissioner fbr lier flnal decision ir-r this matter. The decision is

lherelbre not a f inal dccision subject to reconsideration under 310 CMI{ l .0l(14Xd), and may not

bc appealcd to thc Supcrior Court pursuant to M.G.L. o. 30A. 
- l 'he 

Comrrissioncr's f lnal clecision

is sr-rbjcct to r ighls of rcconsidcration and court appeal and wil l  contain a notice to that elfect.

Ilecause this mattcr has now been transmitted to the Con-rrr-rissioncr, no party rnay file a motion to

rcrlew or rcarguc this rccommcnded lrnal dccision or any port ion o[ ' i t ,  and no party sl ial l

comnluniczttc with t l-re Comrnissioner's ofl ice regarding the decision unless the Commissioner. in

hcr sole cl iscrction, directs otherwise.

-1-

James P. I{ooney
Adrnini strative Magislrate

r l  r lpcn. I  nrn. ir  rd
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