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I .  INTRODUCTTON

T h e  d e f e n d a n t s / a p p e l l e e s  ( h e r e i n a f t e r ,

" d e f e n d a n t s " )  s u b m i t  t h l s  s u r - r e p 1 y  p u r s u a n t  t o  t h i s

C o u r t ' s  o r d e r  o f  D e c e m b e r  1 4 ,  2 0 0 1 ,  & l l o w i n g

d e f e n d a n t ' s  M o t i o n  f o r  L e a v e  t o  F i l e  S u r - R e p l y .  S e e

M a s s .  R .  A p p .  P .  1 6 ( c ) .  D e f e n d a n t s  h e r e b y  o p p o s e

p l a i n t i f f / a p p e l l a n t '  s  ( h e r e i n a f t e r ,  " p l a i n L r f f " )

r e q u e s t  f o r  r e a s o n a b l e  a t t o r n e y ' s  f e e s  a n d  d o u b l e

c o s t s .

II. ARGUMENT

A .  A T T O R N t r Y / S  F E E S  A N D  D O U B ] , E  C O S T S  A R t r  N O T
A V A I L A B L E  T O  A N  A P P E L L A N T  P U R S U A N T  T O  M . G . L .  c .
2 I I A ,  S  1 5  O R  M A S S A C H U S E T T S  R U L E  O F  A P P E L L A T E
P R O C t r D U R E  2 5 .

N e i t h e r  M . G . L .  c .  2 1 1 A ,  S  1 5  n o r  M a s s a c h u s e t t s

R u l e  o f  A p p e l f a t e  P r o c e d u r e  2 5  c o n t e m p l a t e  a n  a w a r d  o f

d a m a g e s  t o  a n  a p p e l l a n t .  S e e  M . G . L .  c .  2 I 1 A ,  S  1 5 ;

M a s s .  R .  A p p .  P .  2 5 .  P l a i n t i f f  m i s a p p r e h e n d s  t h e

m e a n i n g  o f  L h e  w o r d  " e x c e p t  i  o n s "  i _ n  M .  G .  L .  c .  2 I I A ,  S

1 5 ,  w h  j  c h  c l e a r l y  r e l e r s  r o  a  b i l l  o f  s ; 6 - o n l  i n n s  r r n d o r

p r i o r  p r a c t i c e  r a t h e r  t h a n  a n  a p p e l l e e ' s  b r i e f .  S e e

M . G . L .  c .  2 I I A ,  S  1 5 ;  S e e  a l s o ,  M a s s .  R .  C i v .  p .  4 6 ;

M a s s .  R .  A p p .  P .  1 ( c ) .  P l a i n t l f f  c a n n o t  r e c o v e r

a t t o r n e y ' s  f e e s  a n d  d o u b l e  c o s t s  p u r s u a n t  t o  M . G . L .  c .

2 1 1 A ,  S  1 5  o r  M a s s a c h u s e t t s  R u f e  o f  A p p e l l a t e
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P r o c e d u r e  2 5  i n  t h a t  n e i t h e r  o f  t h e s e  p r o v i s i o n s

a u t h o r i z e s  a n  a w a r d  t o  a n  a p p e l l a n t .

B .  D E F E N D A N T S  H A V E  N E I T H E R  O B S T R U C T E D  N O R  D E G R A D E D
T H E  A D M I N I S T R A T I O N  O F  J U S T I C E  I N  D E T E N D I N G  A
FAVORABLE RESULT BELOW.

P l a i n t i f f  r e l i e s  o n  t h i s  C o u r t ' s  " i n h e r e n t  p o w e r

t  o  n r r n  i  s h  t  h o s e  w h O  O b S t r u c t  o  r  c l e o r a d e  t h ev v Y r  u u v

a d m i n i s t r a t i o n  o f  j u s t i c e . "  A v e r y  v .  S t e e i e ,  4 1 4

M a s s .  4 5 0 ,  4 5 7  ( 1 9 9 3 )  ( i n t e r n a l  q u o t a t i o n  m a r k s  a n d

c i t a t i o n  o m i t t e d )  ( a p p e a l  f r i v o l o u s  w h e r e  a p p e l l a n t

m i s r e p r e s e n t e d  h o l d l n g  o f  t r i a l  c o u r t  a n d  a p p e l  l a n t ' s

p o s i L i o n )  ;  S e e  A p p e l l - a n L ' s  R e p ' l y  B r i e f  ( " R e p l  y " )  a L  p .

4 .  D e f e n d a n t s  r e s p o n d e d  t o  p l a i n t i f f ' s  m a i n  b r  i e r  a s

w o u l d  a n y  o L h e r  a p p e - L L e e  s e e k i n g  t o  d e f e n d  a  I a v o r a b l e

; u d g m e n t  b e l  o w .  I n  l a r g e  p a r L ,  d e f e n d a n l s '  b r  i  e I

e x p a n d s  u p o n  a n d  d e f e n d s  t h e  l o g i c  u t i l i z e d  b y  t h e

S u p e r i o r  C o u r t  i n  t h i s  m a t t e r .  T h e  f a c t  t h a t

p l a i n t i f f ' s  c o u n s e l  i s  n o t  p e r s u a d e d  b y  L h e  r e a s o n i n g

e m p l o y e d  b y  t h e  S u p e r i o r  C o u r L  a n d  t h e  d e f e n d a n t s

h e r e i n  d o e s  n o t  r e n d e r  t h e  d e f e n s e  o f  t h i s  a p p e a l

f r i v o l o u s .  S e e  A f l e n  v .  B a t c h e l d e r ,  I 1  M a s s .  A p p .  C t .

4 5 3 , 4 5 8  ( 1 9 8 4 ) .

A  g r a n t  o f  r e a s o n a b l e  a t t o r n e y ' s  f e e s  a n d  d o u b f e

c o s L s  i s  a l w a y s  a n  e x t r a o r d i n a r y  r e m e d y .  S e e  S y m m o n s

v .  O ' K e e f e ,  4 I 9  M a s s .  2 B B ,  3 0 3  ( 1 9 9 4 )  .  D e f e n d a n t s
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h a v e  f o u n d  n o  a u t h o r i t y  w h e r e i n  t h i s  s a n c t i o n  h a s  b e e n

v i s i t e d  u p o n  a n  a p p e ] l e e  a n d  s u b m i t  L h a t  s u c h  r e m e d y

i s  w h o l l y  u n w a r r a n t e d  h e r e

C . P L A I N T I F F  I M P R O P E R L Y  A N D  W I T H O U T  S U P P O R T  A S C R I B E S
A  R E T A L I A T O R Y  M O T I V E  T O  D E F E N D A N T S '  D E T E N S E  O F
T H I S  M A T T E R  A N D  A P P A R E N T L Y  A S C R I B E S  I M P R O P E R
C O N D U C T  T O  T H E  S U P E R I O R  C O U R T .

P l a i n t i f f  a c c u s e s  t h e  d e f e n d a n t s  o f  e n g a g i n g  i n

r e t a l i a t o r y  c o n d u c t  a n d  a c c u s e s  t h e  S u p e r i o r  C o u r t  o f

" a b e t t i n g "  s u c h  c o n d u c t .  R e o I y  a t  p p .  3 - 4 .  T h e r e  i s

n o  e v i d e n c e  i n  t h e  r e c o r d  t o  s u p p o r t  t h e s e  s e r i o u s

a l l e g a t i o n s .  I t  i s  i n c o n c e i v a b f e  t h a l _  a

m u n i c i p a l i t y ' s  d e f e n s e  o f  a  m a n d a m u s  a c t i o n  w h e r e  t h e

r o l i a r  c a ' a h J -  w o u l d  b e  i n i m i c a L  t o  t h e  h e a l t h .  . r f e f r rv v v u r  v  u L  r  l l a l r r ! 9 q  L  L U  L l l c  t l ( _ u f u - t /  J o r q L y

a n d  w e l f a r e  o f  f h p  m r r n i c i n : f i l y , S  r e s i d e n t s  a n d

e m p l o y e e s  c o u l d  b e  s e e n  a s  f r i v o l o u s ,  m u c h  l e s s

r e t a l i a t o r y .  B e f o r e  t h i s  C o u r t ,  d e f e n d a n t s  m e r e l y

e x e r c i s e d  t h e i r  l e g a l  r - L g h t  t o  r e s p o n d  t o  p l a i n t i f f ,  s

a p p e a l .  I n  s o  d o i n g  d e f e n d a n t s  a c t e d  i n  g o o d  f a i t h

a n d  u t i l i z e d  a r g u m e n t s  w h i c h  r e s t  o n  a  w e l l -

e s t a b l i s h e d  b o d y  o f  M a s s a c h u s e t t s  p r e c e d e n t  a s  w e f l  a s

s t - r o n g  p u b l i c  p o l i c y  c o n s i d e r a t i o n s .  S e e  T o w n  o f

M a r i o n  v .  M a s s a c h u s e t t s  l l o u s i n q  F i n .  A q e n c y ,  6 B  M a s s .

A p p .  C t .  2 0 8  ,  2 I 2  ( 2 0 0 7  )  .
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D . P L A I N T I F F  I M P R O P E R L Y  R A I S E S  T H E  T S S U E  O F
S E T T L E M E N T  N E G O T I A T I O N S  B E T W E E N  T H E  P A R T I E S  A N D
I M P L I C I T L Y  M I S R E P R E S E N T S  T H E M .

P l a i n t i f f ' s  R e p I y  a l l e g e s  t h a t  d e f e n d a n t s  s h o u l d

h a v e  s e t t l e d  t h e  i n s t a n t  m a t t e r  f o l l o w i n g  t h i s  c o u r t ,  s

d e c i s r o n  i n  K u p p e r s t e i n .  R e p l y  a t  p .  6 .  T h e  i s s u e  o f

s e t L f e m e n t  n e g a t i o n s  i s  n o t  p r o p e r l y  b e f o r e  t h e  C o u r t

a n d  t h e r e  i s  n o  r e c o r d  u p o n  w h i c h  i t  c a n  r u f e  w i t h

r e g a r d  t o  s u c h  n e g o t i a t i o n s .  D e f e n d a n E s  n o t e ,

l a ^ \ . ' o r / ^ r  f  h a t  n l , : i n f  r  I f  / S  . e ] - i a n C e  O n  a n  : r . n l m o n 1  r -  nf  ! u r r e u  v l r  q l l  a ! Y u l l r g l l L  L U

t h e  e f f e c t  t h a t  d e f e n d a n t s  s h o u l d  h a v e  s e t t f e d  t h e

c a s e  i s  u n w a r r a n t e d  a n d  m i s l e a d i n g .

r IT .  CONCLUSION

W H E R E F O R E ,  f o r  t h e  f o r e g o i n g  r e a s o n s ,  d e f e n d a n t s

r e s p e c L  f u l  I  y  r e q u e s t  t h a L  p l a i n t  i  f f '  s  r e q u e s t  f o r

r e q u e s L  f  o r  - r e a s o n a b  I  e  a L  L o r n e y '  s  f  e e s  a n d  d o u b  I  e

c o s t s  b e  d e n i e d .

T H E  D E T - E N D A N T S / A P P E L L E E S
P L A N N I N G  B O A R D  O F  H O L L A N D  e t  a l

D y

B B O  N o .  :
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E s q . ,  a n d

n . .D y

D a v i d  S
B B O  N o .
b o t h  o f
1 5 0 0  M a
Q n r  i  n n f

P h o n e  (

F a x  ( 4 I

:  6 6 4 1  5 4
R o b i n s o n  D o n o v a n ,  P . C .

r n  S t r e e t ,  S u i t e  1 6 0 0
i e l d ,  M a s s a c h u s e t t s  0 1 1 1 5
4 1 3 )  1 3 2 - 2 3 0 r
3 )  7 8 5 - 4 6 s 8

4 8 8  t 6 s



C E R T I F I C A T E  O F  C O M P L I A N C E  P U R S U A N T
T O  M A S S A P P .  P .  1 6 ( k )
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s RULE 1
Massachusetts Court Rules
RULES OF APPELLATE PROCEDURE
Gite as Mass.R.A.P.
RULE 1  SCOPE OF RULES:  DEFIN|T |ONS

r.79e I oL z

RULE 1. SCOPE OF RULES: DEFINITIONS

E f f e c t i v e J u l y 1 , l 9 7 4

Irrcluding Arnendments Received Through January 15,2007

(a) Scope of Rules. These rules govern procedure in appeals to an appellate court.

(b) Rules Not to Affect Jurisdiction. These rules shall not be constmed to extend or lirnit the
jurisdiction, as established by law, of the Supreme Judicial Court or the Appeals Court. All proceeclings
related to any appeal from: (a) a decision of a single.Iustice of the Supreme Judicial Court, and (b) a
dccision of erny tribunal, appeal from rvhich must by law be brought in the Supreme .ludicial Couri, shall
be had only before the full Supreme Judicial Court or a single justice thereof (unless transfenccl to tire
Appeals Cottrt by order of the Supreme.ludicial Court). But these rules shallgovent such proceedi 'gs,
except  as prov ided in  Supreme. lud ic ia l  Coud Rule 2.21.

(c) Definit ions. As used in these rulcs:

"appeal" Illealls an appeal to an appellate courl and supersedes any procedure other t6an rcsenratio'
and repofi by which matters have heretofore been brought before an appellate court for revierv.

"Appellatc Court" mealts the ful l  Supreme.ludicial Couft, the ful l  Appeals Cour1, or a st irtutory
quortlln of either. as the case may be, rvhichever ccrur1 is exercising statutory.iurisdictiorl over the case at
bar.

"child $'el1'are case" lneans alty casc that is before a court of competent jurisdiction pursualt to G.L.
c .  l l 9 ,  { S  2 l - 3 9 . 1 ;  G . L .  c . 2 0 1 ,  g g  1 , 2 , 6 , 1 4 ;  o r G . L .  c . 2 1 0 ,  $ $  1 - 1 1 .

"clerk" lneans "clerk," "register," "recorder," and theirrespective assistants ordeputies; "clerk of the
appellate division" nteans the clerk of the trial court from rvhich the action t"a, repoited to the appellate
dir, ' ision.

"first class tlail" tneans use of first class postage prepaid, whether certified, registered, uncertifiecl,
or utrregtsterecl. Registratiotl or certification shall not be required unless specifically stated to be
ltecessarv.

"lower coLlrt" lt-leans the single justice, court, appellate division, board, contmission, or other body
whose decision is the subject of an appeal; for the purpose of Rule 9, the temr includes any nrember of
the lower court.

"rescript" nteans the order, direction, or mandate of t l ie appellate court disposing of the appeal.

"siugle.iustice" l t teans a single justice of whichever appellate courl is exercising statutorv
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jurisdict ion ovcr the case at bar.

(d) Construction. Words or phrases importing the singular number may extend and be applied to
several persons or things, words importing the plural number may include the singular, and words
importing the masculine gender may include the feminine and neuter.

Anrended May i 5,1979, effective September l ,1979 May 29,1986, effective July l ,  1986;
amendecl effective.luly 28, 1987; November 15, i995; amended July 28, 1999, effective Septernber l ,
1  999
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s RULE 46
Massachusetts Court Rules
RULES OF CIVIL PROCEDURE
TITLE VI.  TRIALS
RULE 46 EXCEPTIONS UNNECESSARY

RULE 46. EXCEPTIONS UNNECESSARY

Formal exceptions to rulings or orders of the court are unnecessary; but for all pllrposes for which an
exceptiou has iteretofore been necessary it is sufficient that a pafty, at the time tlie ruling or order of tlie
court is made or sought, makes known to the court the action which he desires the court to take or his
objection to the action of the court and his grounds therefor; and, if aparty has no opportur-rity to object
to a ruling or order at the time it is made, the absence of an objection does not thereafter prejudice hin.r.

O Lawri ter Corporat ion. Al l  r iqhts reserved.
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s RULE 25
Massachusetts Court Rules
RULES OF APPELLATE PROCEDURE
Cite as Mass.R.A.P.
RULE 25 DAMAGES FOR DELAY

RULE 25. DAMAGES FOR DELAY

(AppHcable to civi l  cases)

If the appellate court shall determine that an appeal is frivolous, it ntay award just darnages and
single or double costs to the appellee, and such interest on the amount of the judgment as may be
allowed by law.

Ar .nended December 22,1978,  ef fect iveJanuary 15,1979;  May 15,  1979,  ef fect ive. lu ly  1 ,1979
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