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I. STATEMENT OF THE CASE

' r e _ L

( h e r e i n a f t e r  " p l a i n t i f f " ) ,  i n i t i a t e d  t h e  i n s t a n t

a c t i o n  o n  N o v e m b e r  2 4 ,  2 0 0 2 .  A p p e n d i x  4 ,  1 0

( h e r e i n a f  t e r  * A .  
_ "  )  .  T h r o u g h  t h i s  a c t i o n ,  t h e

r - a ' n l  ' I f  s ^ p k s  r  w ' j t  o f  m a n d a m u s  o r d e r  i ' r ( l  f h pr ' "  .

d e I e n d a n t  / o p p o I I e e ,  P ] d n n i n g  B o a r d  o r  H o l l a n d

( h e r e i n a I L e r  " P l a n n . n g  B o a r d " ) ,  L o  e n d o r s e  a  p l a n  o r

l a n d  s u b m i t t e d  t o  t h e  P f a n n i n g  B o a r d  o n  O c t o b e r  1 5 ,

^ ^  r  |  - ^  r  s u b d  i v  i  s  j  o n  ] a w  n o l  r a ' : ' t " t  r a r l ' lr r u L  |  _ 9 u  |  |  s u

I t e r a ' r  a .  1 0 - 1 4 .  a  '  r - v - w a i v e d  r r i a l

was  he ld  i n  t h i  s

The  Super io r

en t i t l ed  to  an  endorsemen t  o f

m a L L e r  o n  S e p L e m b e r  9 ,  2 0 0 4 .  A

C o u r t  f o u n d ] - h ^ f  l - h a  n l  ^ i n ] . i  f f

h i  e  n l  a n  h r l  \ r i  z 1  i r a

4 I

o f

A S

- l - ^  o l  : ^ r  i  ̂ n  R . ^  r , l /  - t  r  - r r  n l  a  i n L  .  I  J  o l

i t s  d e c i s i o n  t h a t  t h e  p l a n  d r d  n o t  q u a f i f y  a s  a n  A N R

p L a n  i n  w r i l  : n q  w i  h . n  2 1  d d y s  o f  j t s  d e t e r m . n a r  i o r - .

A d d e n d a  5 - 5  ( h e r e l n a f t e r  " A d d .  " ) .  H o w e v e r ,  t h e

S l o a r ' 6 y  f -  r r . r  e v a ' - ' S e d  j L S  O i S C r e r i O n  l -  d - r . . - r a

-  a r . l a * r ' s  r ^ l i o a  e ' . r f l h r .  A d d .  5 - 7 .

r . h ^  c . , n ^ - i ^ y  . a L l r -  f o u n d  r h a t  L h e  r c l i e .  s .  r n f  tr r L !  J v u 9 ,  L  I

u r a r r ' l  d  r a n r i . 6  l h a  p l r n n ' n .  R / ' \ r , . 1  l ^  - - r . _ o n r  r a  r y  L  o

i t s  o w n  i n t e n t  i n  t h a t  t h e  P f a n n i n q  B o a r d  d i d  n o t

h a l  i o r r o  l h r r  i h o  n l : i n t i f f ' <  n 1 > n  i n c , r r a ,r  p r o p e r
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veh icu la r  access  to  the  l o t  shown  on  the  p lan  and  had

n o  i n t e n t . i o n  o f  e n d o r s i n g  t h e  p l a i n t i f f ' s  p f a n  A N R .

A d d .  7 .  T h e  S u p e r i o r  C o u r t  a l s o  f o u n d  t h a t  t h e  r e l i e f

. .  t . h l  v ' .  r l . l  l - \ a  - . . f  r i r "  r .  t h a  n  r " n . r q a q  O f  t h e

subd iv i s ion  con t ro l  l aw  and  fu r the r  de te rm ined  tha t

L h e  p l a i n t i f f  h a d  a n  d l  L e l  n d t  i v e  r e m e d y  ; n  L h a L  h e

cou ld  submi t  ano the r  ANR reques t  t o  t he  P lann ing

B o a r d .  A d d

O n  M a r c h  2 , 2 O A \ ,  L h e  5 e p . - ' o r  C o u r t

o l a i n t i f f ' s  M o f i o n  f o r  a  N e w  T r i a l  a n d  t h e

t i m e l  y  a p p e a . l e d .  A .  1 8 8 -  I  q 0 ;  A d d .  1  ,  7 9 - .

I ^ -  I  ^ !  r L - ^

^ l - l - r . i F F
P r q a r r L f ! !

II. STATEMENT OF THE FACTS

T h e  p l a l n t i f f  i s  t h e  o w n e r  o f  a  p e n l n s u l a  i n  t h e

T o w n  o f  H o l l a n d ,  M a s s a c h u s e t t s ,  w h i c h  j u t s  i n t o

H a m i f t o n  R e s e r v o i r .  A .  1 3 .  1 1 6 ,  I I 9 .  O n  M a y  1 ,  2 0 0 2 ,

a n d  M a y  2 I  ,  2 0 0 2 ,  p l a i n t i f f  a t t e n d e d  m e e t i n q s  o f  t h e

P l a n n i n g  B o a r d  t o  d i s c u s s ,  i n f o r r n a l l y ,  h i s  d e s i r e  f o r

ANR endorsemen t  f o r  a  con temp la ted  d i v i s ion  o f  h i s

p r o p e r t y .  A .  1 2 5 - 1 2 6 .  A t  t h e  M a y  7 ,  2 0 0 2 ,  m e e t i n g

conce rns  were  ra i sed  tha t  one  con tempfa ted  l o t  wou ld

n o t  h a v e  a d e q u a t e  f r o n t a g e .  A .  1 2 5 .  O n  M a y  2 I ,  2 A A 2 ,

c o n c e r n s  w o l e  r a i s e d  - e g a r d i n g  a c - e s 5  l r o m  L h e  p u b l  . -

r o a d .  A .  L 2 6 .

4 8 5 3 1 1



O n  J u n e  I B ,  2 0 4 2 ,  t h e  p l a i n t i f f  s u b m i t t e d  h i s

' '  r . l  r e - l l F c -  ' o -  r r  A \ D  .  h a  P  r r  r -  i r . r  B o a r d .  A d d

T t - F  D l . t . r  i r - , - l  R r - F  r ^  / ! a n i a ' l  t h A  ^ l r i . r  i t t , S  f i r S t

^ n n l  i  . - ^ 1  i  a n  h a c : r r < o .

1)  We be l i eve  tha t  t he  d i v i s i on  wou ld  mare
a  non -con fo rm lng  fo t  more  non -
con fo rm ing .

2 ) W h . t  M r .  F r e i  r e l e r s  L o  a s  a  p r i v a r e
'  " ' ^ ' - l  i n c n o c r  i n n  r n  h ar  u o u  o y P s a  r _ r .  P l L

m r - l r o  ^  f  a  r r a  r r r  I  r l n r l  a n d  n n n r  I  r z

m , r i n l ^ i n o d  d r  i r r o r ^ r r r r  T h i <  i <  r h a  n n l r r

I  . \  '  h a  n r r h l  i c  ' . '  '  v 1 ' ' h r -  -  L
I  r v .  _ !  w o y .  f r o y u r  u u ^

R o a d .

3 )

r a d , , a e l -  r <  h : r ' i  a ^ ^ l  i - , no v v r r -  '

d o n r r  1 - h o  r h h  l  i  - i 1  i  ^ n

A r  n ^ i  h r <  t  h a  - r ^ ^ 6L - r L  F r  v r r - r L y  r  s o r u r s J

A n n - o v  : m a r a  I  r z  1  0  ' - ^ r  w .  d e  w  i  L n
. r " ^ ,  u . * i r - - " . 1  R e s e r v o i r
w e  c o n s i d e r  t o  b e  a n  e x t r e m e
l - ^ ^ / ^ . r n h i  1  ^ ^ n / ' ] i - i n n  i m n a d  n ar u r r  - r " P  i .  " 9

F ^  + r - ^  l . r . . i  - . n  r 1 . -  .  ^ - ,  L  i o n  o r  o n e
l o t s .

T h e  i -  i  I d a h  c  n o - f  i  r - n  o f  t  h e  r  e a r
cons i s t s  o f  seve ra l  ac res  and  the
was  conce rned  tha t  i f  an  ANR were
r n n r n r r o . i  m a r a  ^ o v a l  a n m a n t  r - r n r r  l n

w h i c h  w o u l d  r u r t h e r  i m p e d e  a c c e s s
r L ^  - . , 1 , - t I ^ . , - , ,

w h i c h

A C C C S S

o f  t h e

f o t
Boa  rd

occu  r
t o

A .  I 2 9 ;  S e e  a l s o ,  A d d

O n  O c t o b e r  1 5 ,  2 4 4 2 ,  t h e  p l a i n t t f f  s u b m i t t e d  a

c 6 ^ / 1 - . 1  A \ D  - a ^ r - 6 c -  f  -  I  l - 6  D l : . - r 1 : r  I  R r : 2 . r ,  w h l c h

i nd i ca ted  tha t  t he  same i ssues  app l i ed  to  the  second

to  the  f i r s t  and  tha t  i t  wou ld

A .  1 3 1 - 1 3 2 .  P f a i n t i f f  r e t u r n e d

.  r  - l ^ ^  D l  : . .  r  . r r l  Q , \ _ , . 1  r r  \ . l v a m h e r  
-  9 .  ^ n D 2  

.  A .  I  J 3
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l
A - . ^ - . l i  - r .  | .  i h o  -  :  n l r t  o q  / 1 J  t h F  P I a n n i l r  B O a f d ,  S

N o v e m b e r  1 9 ,  2 4 0 2  m e e u  i  n g :

P e L e r  F r e i  b r o u q h r  r s  a  L o p o g r  a p h i c a l  m a p  o f
H o l l a n d  t o  s h o w  u s  t h a t  t h e r e  i s  s o m e t h i n g
h e . a - - e d  a  r o a d  w h a r a  h e  i s  r e q u e s r i n g  h i s
A N R .  W e  r e i t e r a t e d  t o  h i m  t h a t  w h a t  h e
k e e p s  r e f e r r i n g  t o  a s  a  r o a d  i s ,  i n  o u r
d e l a r m i n a t  i o n ,  a  d r i v e v J a y .  H e  L h e n
r e q u e s t e d  t o  s e e  t h e  d e n i a l  o f  t h e  A N R
a p p l i c a t i o n  w h i c h  D e b  s h o w e d  h i m .  H e  d i d
n o t  b e l i e v e  D e b  w h e n  s h e  i n f o r m e d  h i m  t h a t
s h e  h a d  f i l e d  i t  w i t h  t h e  T o w n  C l e r k  e v e n
t h o u g h  t h e  T o w n  C f e r k ' s  s i g n a t u r e  a n d  d a t e
s t a m p  w e r e  o n  t h e  f o r m .  H e  i n s i s t e d  t h a t
s h e  f o l l o w  h i m  t o  t h e  T o w n  C l e r k ' s  o f f i c e
w h e r e  h e  r e o D e s t e d  t o  s e e  t h e  d e n i a  L  a S
f i l e d  w i t h  t h e  T o w n  C l e r k .  H e  w a s  s h o w n  t h e
f  r r -  h v  l c  T o w n  C l e r k .

T h e  p l a i n t i f f  w a s  n o t  n o t i f i e d  o f  t h e

P l a n n i n g  B o a r d ' s  d e c i s i o n  i n  w r i t i n g  u n t i l

N o v e m b e r  2 I  ,  2 4 4 2 .

III. ARGUMENT

- h a  
n l a , n t , f f r s  - n n a d  r F s - s  n n  K , r n 5 r 6 , 1 S t  e l n  V .

P l a n n i n q  B d .  o f  C o h d s s e t ,  6 6  M a s s .  A p p .  C L .  9 0 5  ( 2 0 0 6 )

l r e s . : r i n t  I  W h i l c  r n c  n l : i n r i f  f  ' c  h r  i a f  a . - - r r r : f  a l  \ /

re f l ec t s  th i s  Cour t ' s  op in ion  i n  Kuppers te i i t f  t he

: . .  V ' d  i  t - - . 1  t ^  r 6 - ^ ^ n i u a  r n a  f , r i l
P r d ' r ' L  _ u - L l  d  d l y > 1 s

a p p l r c a b l e  t o  a n  a c t i o n  f o r  m a n d a m u s  r e l i e f .  T h e

de fendan ts  subn i t  t ha t  mandamus  i s  a lways  a

d i s c r e t i o n a r y  r e m e d y  b u t  t h a t  t h e  d i s c r e t i o n  a t  i s s u e

4851 l l



* t l  n -  h 6  t r v a ' n i e a - l  e r h i  t r t m o r  v .  C O m n ,  L  o 1

I n s u r a n c e ,  3 0 4  M a s s .  I 9 4 ,  I 9 9  ( 1 9 3 9 ) .  T h e  d e f e n d a n t

fu r the r  submi t s  t ha t  a  fu l l  app l i ca t i on  o f  t he

-  " - '  -  t o  t h e  ' ' a s e  a f  b a - r  q | n n '  - t  -  t h dY J I -  L U

S u p e r i o r  C o u r t ' s  d e n i a l  o f  P l a i n t i f f ' s  p e t i t i o n  f o r  a

wr i t  o f  mandamus .

l h i s  C o u r t ,  i n  K u p p e r s t e i n ,  h e l d  " r : n e  p L a i n L i I I s

d r e  e n L i L - e d ,  f o r r h w i t h ,  L o  e n d o r s e m e n r  o f  t h e  p l a n  o r

t o  a  c e r t i f i c a t e  f r o m  t h e  c l e r k .  T h e r e  i s  n o  o t h e r

'  r  e m e r - l r r  T h e  : n n p l  
-  -  ^  '  - -  - r  ' r( , r  d L l c a u d L ' -  -  L c c >  ! e p e d L e u

i ns i s tence  tha t  mandamus  i s  a  d i sc re t i ona ry  remedy  i s

m i s p l a c e d  1 n  t h e s e  c i r c u m s t a n c e s .  "  I d .  a t  9 0 5 - 9 0 6

T h e  d e f e n d a n t s  s u b m i t  t h a t  t h e  p f a i n t i f f ' s  r e l i a n c e  o n

t h i s  s t a t e m e n t .  w i t h o u t  m o r e ,  i s  m i s p l a c e d .

D e f e n d a n t s  r e c o g n i z e  t h a t  a  c o u r t  m a y r  u n d e r

- - r l a i 1  c i r c u m s - a n c o s ,  a b u s c  ' L s  d i s r - r o r  i o n  i r  d e r y i n g

m a n d a m u s  r e l i e f :

I t  h a s  o f t e n  b e e n  s a i d  t h a t  t h e  i s s u a n c e  o f
t h e  w r l t  o f  m a n d a m u s  i s  d i s c r e t i o n a r y .  I t
h a s  a l s o  b e e n  r e - o q n i z t r d  L h a t  t h e  w r i t  o u g h r
n o t  t o  b e  r e f u s e d  i f  t h e  p e t i t i o n e r  s h o w s  a n
abso fu te  r i gh t  and  i s  w i thou t  o the r  remedy
a r d  w h e r e  n o  r e a s o n  e x l s t s  f o r  r e f u s i n g  t h e
wr i t .  To  deny  the  wr i t  i n  such  a  case  . i s  t o
quar re l  w i th  the  po l i cy  o f  t he  l aw  wh ich
.  - a r .  F s  r r a  r .  . r h l  .

M a s s .  S o c .  o f  G r a d u a t e  P h y s i c a l  T h e r a p l s t s ,  I n c .  v .

B o a r d  o f  R e g j s t r a t i a n  i n  M e d t c i r e ,  3 3 0  M a s s .  6 0 1 ,  6 0 5
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( 1 9 5 3 )  ( e m p h a s i s  a d d e d )  ,  q u a t i n q ,  E l n e r  v .  C a m m ' r  o f

I n s u r a n c e t  3 0 4  M a s s .  7 9 4 ,  1 9 9  ( I 9 3 9 )  ( f u r t h e r

c i t a t i o n s  o m i t t e d ;  . i n t e r n a l  q u o t a t i o n  m a r k s  o m i t t e d )  .

D e  f o n d a n r  s  S u b m i t ,  h o w t r v e  I  ,  t h a t  w h o r o ,  a s  h ^ r e ,

n + i  f  I  l . '  I i F r n : r  o  r c m c d r r  r n r l  ^  r  " .  - ^ - -o  P ! d ! r r L ! ! r  J ' . u  g u u u  r .  e d s u r l

F v j c t c  f  e ' r  r a . r . i ^ n  l h e  r e l i e -  c r  r n h .  :  C o u I t  d o e s

n o t  a b u s e  i t s  d i s c r e t i o n  i n  d e n y r n g  m a n d a m u s  r e l i e f .

S o m e  o f  t h e  r e a s o n s  w h i c h  h a v e  b e e n  h e l d
h e r e  a n d  e l  s e w h e r e  L o  j  u s t  i f y  a
' r r  - ^ 1 6 -  ' e f  r , s a l  o r  t h e  w r i L  w h e r e  L n e
- ^ r  : r  :  . r  ̂ ,  h - -  t t h e r w i s e  m a d e  O U t  g  -  o - ^ 1v s L  u  ! ! 9 u r

r i  n h r  n r  r h : l  i ^ . y a n ? -  i r -  u r a ' r  l d  - . ' , '-  )  ) t  a t t u  l L  W , J L ^ I \ I  L d U S e

p . o r f l u t  h a r d s h i p  o r  i n j u s t i c e ;  t h a t  r t
w o u l d  b e  d e t r i m e n t a l  t o  t h e  p u b l i c  l n t e r e s t ;
t h a t  i t  w o u f d  v i o f a t e  t h e  s p i r i t  o f  t h e  f a w ;
'  l  a  i  , . ' - . , -  ^  ^ - r e r : t - o  d  c r < r  r n r r c  l \ /  r l h ^ h  I  h ae P ! r u L .  v J J _ r  u P v . '  i . r L

r ' o l - - s  n r  I  h :  r r l  n . - i  i  a c :  t l -  r '  i  I  r . ' . r r j  l j  g g

i ne f fec t i ve ;  and  tha t  t he re  has  been
unreasonab le  de lay .  No  a t tempt  i s  made  to
e x h a u s t  t h e  l i s t .

E l n e r ,  3 0 4  l v a s s .  a r  1 9 9  ( e m p h a s i s  a d d e d t .

B o t h  E - l n e r  a n d  M a s s .  S o c .  o f  G r a d u a t e  P h y s t c a l

, r h a t a n i  6 f  c  n r ^ c , r m ^  r h e  e x i s t e n c e  o f  a n  
' . a b s o l u t e , ,

" l e c . l 1 "  r i o h t  t o  r e l i c l  e . n t r a r \ /  r / r  l h o  n l : i n r i f f , <

p o s i L  i o n ,  h o w e v e r ,  t h e  a n d l y s i s  d o e s  n o l  e n d  r h e r e .

R a t h e r ,  t w o  a d d i t i o n a f  f a c t o r s  n e e d  t o  b e  c o n s i d e r e d .

I t  i s  u p o n  c o n s i d e r a t i o n  o f  t h e s e  f a c t o r s  t h a t  t h e

q f  d r :  , r  a ^ r ' t  ' r / - r n a . ' V  c . e r - i s o r  , . s  d t S C f e t i O n  i n

r - l o n r r  i n a  r  h a  r o l  i  o f  r o a r  o c r  a , - l
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I n  many  cases ,  i nc lud ing  Kay -Vee  Rea f t y  Co .  v .

T o w n  C f e r k  o f  L u d f o w ,  3 5 5  M a s s .  1 6 5  ( 1 9 6 9 ) ,  t h e

S r r n r e m e  l r r e l  i r - i a l  a - r ) r r r j -  h r q  r o r - r = r n n i  z c d  t h , r r  r l r n n r r a h  >

p e t i t i o n e r  h a s  m a d e  o u t  a  f e g a l  r i g h t .  t h e  m a n d a m u s

r e l i e f  s o u g h t  w o u l d  o p e r a t e  t o  t h e  d e t r i m e n t  o f  t h e

p u b l i c  i n t e r e s t .  I n  t h e s e  c a s e s ,  t h e  S u p r e m e  J u d i c i a l

Cour t  has  gone  ou t  o f  i t s  way  to  avo ld  the  manda to ry

a p p l i c a t i o n  o f  t h e  r u f e  s t a t e d  i n  M a s s a c h u s e t t s

Sac ie t y  a f  Gradua te  Phys i caJ  Therap is t s ,  I nc . t  sup ra ,

. . ^ f ,  I  n r r  - a m o d ' a s  h \ /  w h j c h  f O  a V O i d  a n  i r o o . : i t a h - o. , Y  . . ' ' ' .

r e s u f t .

S u c h  m e c h a n i s m s  a r e  a r g u a b l y  n o t  n e c e s s a r y

because  the  ru le  as  s ta ted  i n  E fmer  and  Massachuse t t s

q / - ^ i . . r  I  r ^ t  C - a  l , i a r a  P n \ / < i . a 1  T h a r ; n i < r <  t n .  n z n r r i  r i o <

f o r  den ra l  o f  mandamus  reL ie f  even  where  a  pe t i t i one r

s h o w s  o n  a b s o l u r e  r . q h t  i r  t h a t  r h e  r u l e  a l s o  p r o v i d e s

t h a t  m a n d a r  u s  r e r i e f  m a y  b a  o e r -  i e d  w h e r e  p  l a i n r i f f  h a s

reso r t  t o  an  a l t e rna te  remedy  and , /o r  where  reason

p v : c l c  l - , r  y a F l c i ' . r  L h e  w r i t .  M a S S a C h L t S e t  t c  q ^ ^ i , ] '

o f  G r a d u a  !  e  P h y s i  c a - I  T h e r a p i s r s l  f n c .  ,  J 3 0  M a s s .  a L

5 4 5 ;  E l m e r ,  3 0 4  M a s s .  a t  1 9 9 .
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A . T H E  S U P R E M E  J U D ] C ] A L  C O U R T  H A S  A V O I D E D  T H E
NEGATIVE CONSEQUENCES OF AUTOMATICALLY ALLOWING
M A N D A M U S  R E L I E F  ] N  T H E  C O N T E X T  O F  T H E  S U B D I V I S I O N
CONTROL LAW.

I n  K a y  V e e  R e a f t y  C o . ,  I n c .  v .  L u d f o w ,  3 5 5  M a s s .

1 6 5  ( 1 9 6 9 ) ,  t h e  S u p r e m e  J u d i c i a l  C o u r . t  h e l d  t h a t  t h e

( r r n o r : . '  ( - ,  t l y r  . T r r d ^ 6  n y o n o r l  v  o " c l o - e . l  a  W I i t  O fy  v r  v !

mandamus  to  i ssue  d i rec t i ng  the  Town  C le rk  o f  Lud low

t o  i s s u e  a  c e r t  j l  j c a r e  o t  c o n s f r u c t i v e  a p p r o v a l  o f  a

d e f i n i t i v e  s u b d i v i s . i o n  p l a n .  I d .  a t  1 6 9 .

l L  w a s  c l e a t  i n  K o y  V e e  R e a - I t y ,  a s  h e r e ,  r - h a r  r h e

p l : n n i  n ^  P . ^ ^  r r . l  i n t  a n r - l a r l  r n  r ' l  i  c : n n r a r r a  I  h a  n l  : n  r A

The  Cour t  no ted ,  however ,  t ha t  t he  Board ' s  d i sapp rova f

w a s  i n e f f e c t u a l  b e c a u s e  t h e  b o a r d  h a d  " b l u n d e r  I e d ]  i t s

i  i  -  ' ^ ' h ^ r a  t - h a  h l > r  h a n : m *w o y  ' r ' L U  o  P \ J -  |  -  L _ r L  t J r r r -

cons t ruc t i ve fy  app roved .  "  I d .  a t  769 -71  0  ( i n te rna l

quo ta t i on  marks  omi t ted ;  c i t a t i on  o rn i t t ed )  The  cou r t

w a s  q u i  - k  L o  n o l e ,  h o w e v e r ,  L h . t  " i t  d o e s  n o L  [ o L I o w

tha t  t he  town  and  the  p lann ing  boa rd  a re  w i thou t  means

o f  - e l i e f . "  l d .  a r  1 - 0 .  l n  K a y  y e e ,  L h e r e  e x i s c e d  a

s l . . f  r t r . . "  * o r - h r r  i q m  t ^ r  ^ '  ' a l - t  : r - -  - l r a  " b . u n d e r , , .  
f d .

T h e  S u o r e r e  J u d i c j a  C o u r L  o r d e r e d  t h a L  j u d g m e n t  l v a s

n o t  t o  e n t e r  u n t i l  5 0  d a y s  f r o m  t h e  d a t e  o f  t h e

r o c r - r  i n r  e  / - \  r h r t  l h o  p  r n n i n a  p . n : r d  - ^ i , l r l  m n n i r r r

amend  o r  resc ind  the  cons t ruc t i ve  app rova l  i n

485313



a c c o r d a n c e  w i t h  M

f o l l - o w  t h e  d i r e c t

4 1 ,  S  B l W ,  r a t h e r  t h a n

o f  L h e  s t a r J (  e  L h a t  t h e

C . L

c e r : t i f i c a t e  i s s u e .  I d .

T h e  u n a v a i l a b i l i t y  o f  S  B t ! , J  m i l i t a t e s  i n  f a v o r  o f

u p h o l d i n g  t h e  S u p e r i o r  C o u r t ' s  j u d g m e n t  i n  t h e  i n s t a n t

c a s e .  O t h e r  t h a n  t h e  a v a i l a b i l i t y  o f  r e s c i s s i o n  o f  a

cons t ruc t i ve  app rova l  under  S  81W,  the re  does  no t  seem

to  be  a  func t i ona l  d i s t i nc t i on  to  be  made  be tween

c o n s t r u c t i v e  a p p r o v a l  u n d e r  S  B l W  a n d  f a i f u r e  t o

t l m e l y  a c t  o n  a n  A N R  a p p l i c a t i o n  p u r s u a n t  t o  S  B 1 p .

4 1 ,  S  B l V  p r o v i d e s :

I n  c a s e  o f  t h e  a p p r o v a l  o f  a  p L a n  b y  r e a s o n
o f  t he  fa i l u re  o f  t he  P lann ing  Boa t :d  to  ac t
w i th in  the  t ime  p resc r lbed ,  t he  c i t y  o r  t own
c l e r k  s h a f l .  a f t e r  t h e  e x p i r a t i o n  o f  2 0  d a y s
w  l t h o u l  n o L  i c e  o I  a p p o a l  L o  L  1 e  s u p e r  i o r
cou r t  o r  t he  l and  cou r t  i ssue  a
c e r t i f i - a L e  s r a t i n g  L h e  d a L e  o f  r h e
s u b m i s s i o n  o f  t h e  p L a n  f o r  a p p r o v a l ,  t h e
f a c t  t h a t  t h e  p l a n n i n g  b o a r d  f a i f e d  t o  t a k e
t  I n a l  a c L j o n  a n d  t h a r  h e  a p p r o v a J  r e s u l r i n g
f rom such  fa i l u re  has  become f l na l .

M . G . L .  c .  4 I ,  S  8 1 V  ( e m p h a s i s  a d d e d )  .  M . c . L .  c .

4 1 ,  S  B 1 ! , 1  r e f f e c t s  a  l e g i s l a t i v e  i n t e n t  w h i c h

r e c o g n i z e s  t h a t  i t  i s  r n  t h e  p u b l i c  i n t e r e s t  t o

p rov ide  a  means  to  co r rec t  e r ro r .  No  l og i ca l

d i s t i nc t i on  be tween  the  sec t i ons  can  be  o rawn  ro

i l t s l  l \ /  :  s r r n n r r q a . l  l a n i c l - r r  i r r a  i n i - a r r  l n  n  r  a r r i  A a

a  mechan lsm to  co r rec t  a  "b funder "  i n  t he  con tex t
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1 0

o f  M . G , L .  c .  4 1  ,  S  B 1 V  a n d  a t  t h e  s a m e  t o  t i e  a

cou r t '  s  hands  when  faced  w i th  a  s im i fa r  o r

i d e n t r c a l  " b l u n d e r "  i n  t h e  c o n t e x t  o f  M . G . L .  c .

4 1 ,  S  8 1 P .  A b s e n t  a n  a f f i r m a t i v e  e x p r e s s i o n  o f

' n - a -  n r .  l a  n -  - 1 -  . f  t l e  l e . l i s -  r . r t r a .  l h e

d i s t i n c t l o n  b e t w e e n  M . c . L .  c .  4 I  ,  S  B l V  a n d  S  8 1 P

( t h e  a v a i l a b i l i t y  o f  r e s c l s s i o n )  s h o u L d  n o t  b e

1 l  l ^ , . , ^ / ]  r ^  r ^  c r r i n :  c n r r r r  n f  i rd r r o w e o  r o  o p e r a t e  t r  - - - r j .  _  .  - s  p r o p e l

d i s c r e t i o n  w h e r e  m e c h a n i c a l  a l l o w a n c e  o f  m a n d a m u s

r - l i e =  m a v -  F s  h a - a .  - r n o - a l -  a  t - 1  - h a  d o  r i m e n t  o f

1  h a  n r r h l i -  i . f a r a e r

B .  T H E  S U P R E M E  J U D ] C I A L  C O U R T  H A S  R E P E A T E D L Y  A P P L ] E D
THE PRINCIPLE THAT ALLOWANCE OF MANDAMUS RELIEF
] S  N O T  A  P U R E L Y  M ] N I S T E R ] A L  E X E R C I S E  O N  T H E  P A R T
O F  A  C O U R T  I N  O T H E R  C O N T E X T S .

I n  Ha l fenborq  v .  Town  C le rk  o f  B l lTe r i ca ,  360

M a s s .  5 1 3  ( I 9 1  I ) ,  r e s i d e n t  t a x p a y e r s  o f  B i l . L e r i c a

n e l  I  o n e d  f - r  A  \ ^ r r i  |  ' r  ^  -  l  ^  l i n r r  1 - h c  t n u r n| , c L r '  '  \  \ J  r y s  - - r _ e  L . r \

c l e r k  t o  s t r i k e  f r o m  t h e  T o w n ' s  z o n i n g  b y - l a w  a n

a m e n d m e n L  w h i c h  a l l o w e d  a p a r t m a n L  h o u s e s  a n d  o r d e r i n g

- 1 6 . r '  1 . . 1 r . .  r  - c ^ ^ ^ t - ^ "  o =  R r . - d i r n s  t c , a n ' 9 ; 6 . 6  1 5 a

T . . ) n i n a  L \ / - l  A t ^ r  : s  i r  o v  i c t  a . l  n r i n r  I n  r  n a  A m o n d m o n r  h r r"  v '  ' " '

r e r r o k i  n r - r  h r r ' l  d  n -  n F r m i t  s  t n r  ^ n A r r m a n t  h r  i l r i i n n e
t - ' ' ' ' , ' . I V | L ] Y J

w h i c h  w e r e  i s s u e d  u n c l e r  t h e  c h a l l e n g e d  b y - l a w .  I d .  a t

5 l / -  T h e  c o r  i  i / 1 - r a r S  C o n r e n o e d  r h a t  t h e  h r r - l : w
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1 1

a m e n d m e n t  w a s  i n v a f i d  b e c a u s e  n o t i c e  o f  t h e  P l a n n i n g

B o a r d  h e a r i n g  a t  w h i c h  t h e  a m e n d m e n t  w a s  c o n s i d e r e d

F o l  I  o r " r i  n . r  t h F  d o t o r - t  i r r a l r r  n n r  i  r - c r i  h a : r  i n n  i h a

P l a n n i n g  B o a r d  r e c o n n n e n d e d  t h a t  t h e  a m e n d m e n t  b e

a d o p [ e d  a n d  L h e  a m e n d m e n l  w a s  d d o p L e d  a r  r h e  A n n u a l

T o \ , , r n  N 4 e e t  i  n . ' .  T d  a t  5 1 5 .  T h e  C o u r t  n o t e d  t h a t

. l a i  i i i ^ n a r e  h : r ' i  n a r  h a o n  n r  a  i , : , - { i  n a , . l  h r r  i h ^  , - 1 6  T ^ ^ 1 -  i  r ? ^| \ g v  v y

n o t i c e  a n d  t h a t :

t r \ / A r u  a ^ , , ; r : l a l 6  ^ ^ h c i , - . i 6 7 r i  a n  , a ^ , ' i ,c q  I  r e S

t r e a t i n g  t h e  b y - l a w  a m e n d m e n t  a s  v a l i d ,  a t
I  e a s t  a s  a p p l i e d  L o  L h e  i  n t e r v e n o r s ,  p e r  m i  c
h o l d e r s  w h o  h a v e  c h a n g e d  p o s i t i o n  i n
r o -  ' a T . F  l n / \ 1  t h c  h v -  l a w  l s  l - - v '  r  . r  b e e n
p r o p e r l y  a d o p t e d ,  p d " L i c L r l d r l y  w h e r e  r h e
r e c o r d ,  a s  a l r e a d y  n o t e d ,  g i v e s  n o t  t h e
< l i a h r o c r  i n a i a : t i n n  a €  n v o i , ' A  n a , .-  1 ' . -  - )  a n y
p e t l t i o n e r  o r  t o  a n y  o t h e r  p e r s o n  a r i s i n g
f rom the  m ino r  de fec t  i n  pub l i sh ing  th rs
q r : r  r r ^ r r r  n a 1 -  i c r

I d .  a t  5 1 9 .  N o t w i t h s t a n d i n g  t h e  e q u i t a b l e

c o n s i d e r a L - o n s  a L  p l a y ,  r h e  S u p r  e m e  J u o i  c i a l  C o  L r  r

s t a t e d  " T h e r e  a r e  l i m i t s .  h o w e v e r ,  u p o n  t h e  e x t e n t  t o

w h  j c h  L h e r e  i s  d i s c r e u i o n  c o r p L e t e l y  - o  d e n y  r e .  i e t  b y

' , r : q  m e d o  
-  

?  r ' l : r , .  h a t O f e  f h e

l :  r .  s  n  r / ' \ r z  i  d ^ - l  t n -  h ' '  M .  G .  L .

5 1 6 .

m - n d : m r r c  u , h a r p  l h a  n a l - i t i - n a .  r l l A m n r  <i  ,  r , r v  L  r

n r - h l i ^  " i n h t  . ' t d  i S  w i r n o u L  o L h e r

a t  5 1 9  ( c i t a t i o n s  o m i t t e d )

h o F r ' r .  ' F i h a r  t l  ^ r  l h e  1 4

c .  4 0 A .  S  6 .  f d .  a t  5 1 5 -

t o  a s s e r t  a

remedy .  "  I d .

reso fved  th i  s
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I 2

a p p o l F n L  d i r e m m d  b y  o r d e r i n g  L n a L  n a n d a m u s  r e l i a f  b e

d a l - r r a d  l -  r ' \  n a r m i t  a i r h 6 r  : ^ n n r  i  n n  n f  , h o  L  1u q f o y c u  L U  v c l r l l ! L  u u v l r L  r u - r  | J y - r d w

a m e n d m e n t  i n  c o m p L i a n c e  w i t h  M . G . L .  c .  4 0 A ,  S  6  o r  f o r

a d o p t  i o r  o f  a n  a m e n d m t r n l  w h i c h  w o u l d  p r o f e - f  L h o s e  w h o

h - n , ^ t i ^ 1 ^ h  { } - -  i m n . / 1 n a r . , r  a . l n r - o d  : m a 6 q m 6 n 1 .  J i ,v y \  I  r  j

a t  5 2 0 .

S i m i l a r l y ,  i n  C u l l e n  v .  T h e  B u l T d l n g  I n s p e c t a r  o f

^ 1 . , t  t  h  A t  I  l a h . r r . i  
- t 5 l  

N r l : e e  a ' l 1  / T  q A 9 r  l -  h a  q , i ^ ' 6 m a
!  . v v  

I  I

J u d i c i a l  C o u r t  h e . L d  t h a t  p e t i t i o n e r s  w e r e  e n t l t l e d  t o

a  wr i t  o f  mandamus  o rde r inq  the  en fo rcemen t  o f  No r th

A t ' l a h n - c ' c  - . r i r . r  h v - -  r w  l ^ '  ̂ . r c r h  t h c  r - m O v a l  O I

b u i l d i n g s  c o n s L  r  u c t e d  a r  a  d a i r y  i n  v i o l a r  j  o n  o I  r h e

z o n i n q  b y - l a w .  - f d .  a l  6 1 8 .  f  h e  p e r  i  u  i o n e r  s  i n  C u - l - l e n

< n a r - i f  i r - : l l r r  u - h : l  l  o n . r c d  r h a  i e e , r r r c a  ^ f  t  . ^  r - '  : 1 . l i - ^

p e r m i t s  w h i c h  a u t h o r r z e d  t h e  c o n s t r u c t i o n  o f  a  b a r n .

I d .  a L  6 1 1  .

I t  h a s  o f t e n  b e e n  s a i d  t h a t  t h e  i s s u a n c e  o f
the  wr i t  o f  mandamus  i s  d i sc re t i ona ry .  t su t
i t  h a s  a l s o  b e e n  r e c o g n i  z e d  t h a L  h e
d i s c r e t i o n  c a n n o t  b e  a r b i t r a r i l y  e x e r c i s e d
and  tha t  t he  wr i t  ough t  no t  t o  be  re fused  i f
' t F  n a l  , l  , . r - c -  < h  r r , r q  . ^  v i ^ h +  r / . I d

i s  wa thou t  o the r  remedy .  and  where  no  reason
ex-ist s tor_ rglu!j ng-L l-r€ l{r r!. "

I d .  a t  578  (emphas is  added)  ,  quo t i ng /  Mass .  Sac ie t y  o f

G r a d u a t e  P h y s i c a l  T h e r a p i s t s ,  I n c .  v .  B o a r d  o f

R e g i s t r a t i a n  i n  M e d l c i n e ,  3 3 0  M a s s .  5 0 1 ,  6 0 5
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A g a i n ,  t h e  S u p r e m e  J u d i c i a l  C o u r t  a f f e v i a t e d  w h a t

i t  f e l r  t .  h e  r h e  n r '  r i - - t s r  ^  - ' t ^ i e  r r r l a  h r ro P P " \ - o

r . l . . l e r  i r - . r  -  l - a -  i  e <  r : n c e  o t  t h e  w r  i  u  b e  g l  e . , o r l  "  i  r -  n - d a -r  v r  J L u y t  u

l ,  : l  I  ^ , . ,  l - L ' ^  - . 1  :  r . ,  r - r m l  - h  r .  L O  S e e K

approva l  f rom the  boa rd  fo r  t he  new cons t ruc t i on  and

^ v n : n c i  (  1  . - ^ r  I  ; F . l  ^  1 1 -  . h  I  l - ^  "  7 d .  a t  5 7 8 -

6 1  9 .

In  C fa rk  v .  Board  o f  Wate r  &  Commlss ione rs  a f

N o r w o o d ,  3 5 3  M a s s .  7 0 8  ( 1 9 5 8 ) ,  t h e  S u p r e m e  J u d i c i a l

Cour t  he ld  tha t  a  wr i t  o f  mandamus  cou fd  no t  have  been

r e f u s e d  a s  a  m a t t e r  o f  d i s c r e t i o n  w h e r e  p e t i t i o n e r s

< - r r - h  i  a  c a \ ^ r e r  . / - \ n n 6 / - l  i ^ n  t - h o  i ^ ^ l i n : h l . f  S L A L U L C

p r o v i d e d  t h a t  t h e  c o n n e c t i o n  " s h a f l "  b e  m a d e ,  a n d  t h e

|  -  t r r - r - ! u

apar tmen t  comp lex  wou ld  ove r foad  the  sewer  l i ne ,  was

n ^ 1  a , 1 ^ h ^ r f  a r r  I  , r  r  r - r a  r e c o r d .  I d .  a t  1 0 9 _ 1 r 0 .

H o w e v e r ,  t h e  C o u r t  n o t e d  " d o u b t l e s s ,  i f  L r r e  c o r l n e c r l o n

wou ld  a t  once  ove rLoad  the  sewer  and  r i sk  se r ious

f l o o d r n g  i n  d a n g e r  o f  i n j u r y  t o  p e r s o n s  o r  p r o p e r t y ,

immed ia te  comp l iance  w i th  the  manda te  o f  t h i s  s ta tu te

wou fd  no t  be  r :equ i red .  "  I d .  a t  710 .  The  Cour t

remanded  the  case  to  the  Super io r  Cour t  w i th

ins t ruc t i ons  tha t  j udgmen t  was  to  en te r  f o r  t he

pe t i t i one r  w l th  the  cavea t  t ha t  i f  t he  Super io r  Cour t
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were  to  de te rm ine  tha t  t he  connec t i on  wou ld  r i sk

f l o o d i  n q  a n d  d a n q e r  t o  p e r s o n s  o r  p r o p e r  t y ,  r h e

e f fec t i ve  da te  o f  t he  manda te  cou ld  be  de layed  i n

o rde r  t o  a l l ow  fo r  t he  cons t ruc t i -on  o f  add i t i ona l

f a c i l i t i e s .  I d .  a t  7 1 1  .

Thus .  i n  each  o f  t he  cases  c i t ed  above ,  t he

c r r n - F - o  I , r ! : - : , 1  . ^  r - t  a . , / . ) i d a d  : n  r n a ^ f l - i - - a b l e  
r e s U l L

e v e n  w h e r e  i t  f o u n d  t h a t  p e t i t i o n e r  h a d  s t a t e d  a n

a b s o l u L e  r : q h L  a n d  w a s  v J i r h o u L  o L h ^ r  r e m e d y .  I n  t h e

c a s e  a l  b a  l  L h e  o n l  y  w a y  a n  i n e q u  i  l a b l e  r e s u l t  w h  i c h

i s  r : o n l -  r a r r r  t .  l - h F  n u b l i c  i n t e r e s t  c a n  b e  a v o i d e d  i S

t . h r o u g h  t h e  p r o p e r  a p p l i c a t i o n  o f  j u d i c i a l  o  j s c r e c i o r :

n r r r e i , r n i  i  . - r  l . \ n ^  6 e l  r h l  i < h 6 . 1  l r . r  i < n I r r j o n c .  - t - ^  -  - - -
I  J l J u . | L ' . . J | . J I J ' | c U J u | | J P I u u q l l L

o f m a n d a m u s  l a w .

T H E  S U P E R I O R  C O U R T  P R O P E R L Y  I N V O K E D
D I S C R E T ] O N  ] N  T H A T  P L A ] N T ] F F  H A S  A N
R E M E D Y  A N D  T H E  R E L I E F  S O U C H T  W O U L D
T O  T H E  P U B L I C  ] N T E R E S T .

A n n  t r , , i n . l  t - h a  1  . \ r . j t 1 .  r r ' - r  -  .  ^- , t -  f  r J r - - 9  L - r u  -  , ! , 9 u ! r i 9  o r r o r y r r  J  L U

C . I T S
ALTERNAT E

BE DETR]MENTAL

t h e  f a c t  s

l - a - - i ,  r -  1 6 r 6 n r - r L S  S L r b m j  L  l h a l  t h e  S t n ^ / . - ,  r - -  r

p r o p e r l y  e x e r c j s e d  i L s  d - L s c r e t i o n  i n  - o n c l u d . n g  L h a r

L h e  w r i t  s h o u l d  n o r  i s s u e .

P l a i n t l f f  H a s  t h e  A l t e r n a t i v e  R e m e d v  o f
Submi t t i ng  Ano the r  P lan  fo r  Endor . semen t  ANR.

The  Super io r  Cour t  he ld  and  the  de fendan ts  submi t

I  h a l -  l - h a  n l : i n f i f f  i 5  n o t  w i t h o u t  a n  a l t e r n a t i v e
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1 5

r  e m e d r z  T h F  - l - i n r  i  ^  -  l I \ l R  r a ^ r r a e l .  l ^L r " , u J .  I  . o  r . - t  ) )  r t a y  L Y f ,  J L

t h o  R ^ ^ r . l  A s q r r m i  n r - r  t h A t  : n r ,  c r r n h  r  h i r r ' l  A \ l p  / a ^ , , a a tr  ! Y U L J L

i  .  d e - i  o r l  .  .  L e  n 1 :  i r l _  i  f  I  c a n  s e e k  r e v i e w  n r r r q r l ^ r - -  .

v  ^  -  A 1  -  o r D D .  T h i S  W O U I d  a 1 1 o w  f n r  - l ^ o  n r . \ n 6  IL  I ] C  I J I  U P F I

c  l - \ e l  F . r l  i r r a  - r : l  - ' < i  c  t  r  h o  a -  ^  - r ' r a d  : n n  I h e

d e [ e n d a n t s  s u b m i t ,  j s  p r e f o r a b ] e  L o  t h e  m e c h a n  i c a - L

A n n l  i  . : l  i  n n  n f  +  h a  i  n - ^ m n  a l  o  r , r  l a  : r i r r . e n r - a d  h r r" r r  '  . -

r - ' - r a Y  l -  h oj \ , f  d r r r L  l , \ - , ] L c r r L r d  I  r y  E r L u d l l g _ _  .  - .

h e a l t h ,  s a f e t y  a n d  w e f f a r e  o f  t h e  c i t i z e n s  o f  t h e  T o w n

o f  H o l l a n d .

T h o  R e l  i  c f  S n r r c h r  i  c  A a - r  i n < l  l - h o  p r r h l  i n

I n te res t  and  Con t ra rv  to  the  In ten t  o f  t he
S t a t u t e .

F o l  l o w i n o  i  n f o r m a l  d i s c u s s i o n s  a t  w h l c h  t h e

P l a n n i n . - t  R c r ' : r . l  v o i r - e o  i t q  q k e n r i r - i c m  r h a  n l : i n t -  i f f\  l l !  y  l q r l l L  r l  t

' r r r i r o d  / * A N I P / / \a J  d P P l  l  c L r  r - w L l s  r u L  d l l  c r P P t ( , v d  I  U L  r q q - _ - _ _

e n d o r s e m e n t  u n d e r  M . G . L .  c .  4 1 ,  S  B l P .  T h e  T o w n  o f

P o l l a n d ' s  P l a n n i r g  B o a r d  . " B o a r d " )  v o L e d  u n a n i m o u s l  y

o n  J u l y  2 ,  2 4 0 2  r o  d e n y  u h e  p l a i n r i f f  a n  A N R

e n d o r s e m e n L ,  p . o v i o i n g  r o  l - r  - r e d s o n s  f  o r  i t s  d e n i " l

c o n s l s t e n t  w i t h  i t s  s t a t u t o r y  m a n d a t e .  A .  1 2 9 - 1 3 0 .

O n  O c t o b e r  1 5 ,  2 4 4 2 ,  t h e  B o a r d  v e r b a l l y  r . e  j e c t e d

r l c  n - t : T  ; '  / s  s a ^ r - . i A l p .  l ^ ,  h e  S a m e

r e a s o n s  i r  h - d  d e n i . d  r h .  t  i  r s L  ' e q u e s r .
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I 6

T r  . l c - l " i  n ^  i h 6  n l - i n t  i t f ' s  I  c n r r c e l -  f n r  r o l i o f! 1 u \  J L  J  " '

+ h ^  c . , ^ ^ .  i ^ "  / - ^ ! , ,  -  - O U n d :

f i r s t ,  t he  i ssuance  o f  a  wr i t  o f  mandamus
wou ld  requ i re  the  Board  to  ac t  noL  on l y
. . n t  r A  r \ /  . \  i  <  o w n  i n f e n f  b u L  c o n L  I  F ' \ '  f .

t he  pu rposes  o f  t he  s ta tu te .  Co rca ran  v .
P l a n n i n g  B o a r d  o f  S u d b u r y ,  4 0 6  M a s s .  2 4 8 ,
2 5 0  ( 1 9 8 9 )  ( " a  p r i n c i p l e  o b j e c t i v e  o f  t h e
subd iv i s ion  con t ro l  f aw  i s  t o  ensu re
s u f f i c l e n t  v e h i c u l a r  a c c e s s  t o  e a c h  1 o t  i n
t h e  s u b d i v i s i o n " ) .  T h e  B o a r d  d i d  n o t
b e f i e v e  t h a t  f r e i ' s  p r i v a t e  w a y  i n  a n y  w a y
e n s u r e d  p r o p e r  v e h i c u l a r  a c c e s s  t o  t h e  l o t s
i n  h i s  d l v i s i o n  p l a n .

A d d .  7 .

T h a  r j o f o n r i > n r  <  r a < ^ a ^ l  f , , l  l v  c , r ^ h i  r  r  h : r  , l - , ^

S u p e r i o r  C o u r l -  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  t h a t  i t

h a d  o c o d  " e a s n r  - o  ' o f u s e  - h e  r e  j e l  S o u n h t  i  , . , ^ r r ' 1

h ^  r : n n 1 -  r a r v  t .  r r o  6 r  r  - t  + 1 6  < , h , - . l i V . S i O n  C O n t f  O I

L a w .  s r o r o  1 v t - t r -  1 , a l ,  S  A f P ;  H r e n c h u k  v .  P l a n n i n q

B d .  o f  W a l p o l e ,  8  M a s s .  A p p .  C t .  9 4 9  ( I 9 1  9 ) ;  s e e  a l s o ,

M . G . L 4 1  (  R l M  R a l l  r t  P l a n n i n n  R r l  ^ t  t  a \ / a r - - '. ) t r - r ! t t 9

5 8  M a s s .  A p p c t .  5 1 3  ( 2 0 0 3 )

B a s e d  o n  t h e  P f a n n i n g  B o a r d ' s  f i n d i n g s ,  t h e

d c f e n d a r  L S  s u b m i  L  L h a L  r o  g r a n r  r h e  r e l i e f  s o u g h r

r l -  I  . t - L  - ^ ,  , , ^ t  r - - ^  ^ +  . ^ . ,v  d l r u  w E r  d t c  ( , l  d  y

p u r c h a s e d  a  l o L  o r  . o r s  f r o m  L h e

n l :  i n l  i  f  I  h a < e , ' l  / r n  i n . r ^ - '.  . .  r . r o v s Y u

r r n , r  I  r ' l  o n  r ' l :  n  a a  r

i n d i v i d u a l  w h o

p o L e n t  r a  l  i  y  e n d a n g e r  r e s c J e ,  f '  r e  o r

and  cou ld

n t - h o r  n a r c n n n a l
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I 1

c r l  l o d  r r n ^ n  t - ^  m r l z a  r  c o  n r  : n  i n - u l a n , r - r a  - - i  - ,  - .
f , L Y u o . c  I J r i v d r Y  w d y

bounded  by  wa te r  on  two  s ides .  The  de fendan ts  submi t

' l a  e r ' r  A . - c q q  n r n ' , i l a  ^ \ '  - l - ^  n : i r - - i f f ' c  n r i r r : r e

w - y  r s  i l  l u s j o n a r y  o r d  t h a r  - o n s i d - r a L  r o n s  o l  p u b l i r -

h e a l r h ,  s a f e t y  a n d  w e l f a r e  p r o v . d e  j u s L  c a u s e  f o r

d o n r r i n n  r h a  r a l i a f  c n r r a h r  
' l ^  

, o ^ , i i f  a  : n n r ^ r , : 1  , ' ^ ^ ^ r

s u c h  c i r c u m s t a n c e s  b a s e d  s o l e l y  u p o n  a  m i n i s t e r i a l

l - , l . r r - l a -  n n . r l  - l  r n t  - r s s i  h  l \ -  - r  * r . . r r -  w  t l -  . - h e  i n t e n t  o I

t h e  l e g i s l a L u r e .  N o r ,  r h e  d e f e n d a n l  s u b m j t s ,  c o u l d

A a t r r i  t \ /  y r t a t t ,  r c >  q r r r - h  : n  r r n i r r a t  r a c r r l  t

3 .  The re  r s  No  Amb iqu i t v  i n  t he  Suoer io r
C o u r L f  s  P u  L i n g  a s  A I  I  e g e d .

T h e  n l  a i  n t i  f f ' s  r e f e r e n c e  t o  t h e  " l o o s e

n r  o r - o r ] r r r : l  e  i n r n n r n n r i : r a  A <  1 - ^  ^ 1  i - + i € .L | s  P  r o _ L r r L r r . '

n o t e d ,  h e  f i f e d  t h e  s u b j e c t  m o t i o n  b e f o r e  t r i a l  a n d

t h e  s a m e  w a s  r u f e d  o n  a n d  p a r t i a l l y  d e n i e d .  T h e

a s p e c t  o f  t h e  c a s e  w h i c h  r e m a i n e d  l i v e  s h o u l d  h a v e

b e e n  r a L s e d  a n d  r e s o l  v e d  a L  L r i a _ .  T h e  p J a i n r  i ' r ' s

^ f I o r  r o  ^  i  r c u m v e r t  t  h e  r  r  i a  I  p r o c e s s  b y  a p p e a l  i n g

' L i q  r q n e r - .  n .  r h a . r c o  r l i , o  I  r ,  i l ^ i s  C O U r t  S h O U L d

no t  be  sanc t  i oned .

IV. CONCLUSION

W H E R E E O R E ,  f o r  t h e  f o r e g o r n g  r e a s o n s ,  t h e

j u d g m e n t  o f  t h e  S u p e r i o r  C o u r t  s h o u l d  b e  u p h e l d .  T h e
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1 8

| , r c 1 r r r L r r r

d i s m i s s a l

n r :  r r o r  f n r

n l : i  n l -  i  f  f

q  r p . r , F q r  f n r  ^ n  n r d o r  c n c r - i  f  r r i  n n  t h ; r

n f  C n r r n r  T T  i n / - / - r r n n r r r  o d  t h o  n l r i n r  i r r ' c

, r - -  - r o s  c t  n . r t  - t  h a  . ! a n i e d  b e c a L _ r s e  r h e

h a s  w a i v e d  h i s  c l a i m  r o r  m o n e L a r y  d a m a g e s .

THE DEFENDANTS /APPELLEES
PLANNING BOARD OF HOLLAND et  a l

By
F r a e I  P e l  l e t  i e r ,  E s q . ,  a n dNa  nc

BBO 5 4 4 4 4 2

B B O  N o .  :  6 6 4 1  5 4
b o t h  o f  R o b i n s o n  D o n o v a n ,  P . C .
1 5 0 0  M a i n  S t r e e t .  S u i t e  1 6 0 0
S p r i n g f i e l d ,  M a s s a c h u s e t t s  0 1 1 1 5
P h o n e  ( 4 1 3 )  1 3 2 - 2 3 0 I
F a x  ( 4 1 3 )  7 8 5 - 4 6 5 8

A F F I D A V I T  P U R S U A N T  T O  M A S S .  R .  A P P .  P .  1 3 ( a )

I ,  N a n c y  F r a n k e l  P e l l e t r e r ,  E s q . ,  h e r e b y  a t t e s t
t h a L  t h e  d a y  o f  m a i l  i n g  i s  w i r h i n  L h e  r i m e  t i x e d  f o r
f i I i n a  l - \ \ /  t h a  a ^ , , r i -
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I-IAMPDEN ss.

COMMONWEAI,TH OF' MASSACHUSETTS

SUPERIOR COURT
CIVIL ACTION
NO.02-11e6

PETER IC FREI,u,'&$,Sff

FORA.WRIT OF MANDAMUS

INTRODUCTION

This case arises from a prolonged and acrimonious dispute ben,een the plaintiff

and the defcndant regarding whether the plaintiffis entitled to an Approval Not Required

('ANR') endorsement under $ 8lp of the Massachusetts subdivision conhol law. G.L. c.

41, $$ 8lK - 8lGG. After the denial of one ANR request, and rhe failure to act in a

timely manner upon a seoond, the plaintiff brought the piesent action in superior court

requcsting the court issue a wdt of mandamus pursuant to G.L, c.249, $ 5 ordering the

Board to endorse his ANR application.2 For the reasons outlined below, the plaintiffs

petition for a writ of mandamus is DEMED.

FACTUAL BACKGROUND

The plaintiff, Peter Frei ("Frci") owru a house and prcperty overlooking Hamilton

Reservoir in Holland. In 2002, Frei began planning a division of his propeny into two or

' The Town ofHolland

2 Frei originally con:plained thet the Board's lailure to act violated his due proccss rights and constitut€d a
colstutctive tsking ofhb propcfy. Frei later voluntarily dismissed these claims, so the codrt will only
:rddress the mandamus rccuest,

G BOARD OF HOLLAND. and one orherl

ADDEIIDUM I
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three additional lots in order to build and sell single family homes. As part of his p1an, in

May, 2002, Froi began attending meetings ofthe Town of Holland Planning Board

("Board") to discrrss his desire to apply for an ANR.

On June 18, 2002, Frei presented his first formal request for an ANR to the Board.

Frei's plan showed a division ofhis property into two other lots, the rear lot of which

would be cornected to the main public road by the cunent private waf leading to Frei's

house. At that mecting the Board's preliminary discussions suggested the members'

beliefthat the division presented by Frei did not meet the criteria necessary for the grant

of an ANR. The Board told Frei to retum to the next scheduled meeting in July, when

they would give him their formal decision.

At their July 2, 2002 meeting, the Board informed Frei of its unanimous decision

to deny his ANR. The Board gave Frei four reasons for its denial; 1) that the division

would make a non-conforming lot more non-confomling; 2) the "private road" indicated

by Frei on his site plan appeared to be "more ofa very long and poorly maintained

driveway;" 3) "At points, the property meesures approximately ten feet wide with steep

drop offs to Hamilton Reservoir which [the Board] consider[ed] to be an extreme

topographical condition impeding access to the buildable portion ofone ofthe lots;" and

4) the size bf the rear lot would allow more buildirg in the future, thus further impeding

access to the public way.

'For the recod drc Bo8rd consistently ahanctcrizcd Ftei's private way as little more tharr a driveway.
Frci adomsntly insists it is a "statutory" privste way. The characlerization of rhc way as ltstutory or not
makes no difference to drc outcome ofthis case, CasaqEn-dc v. Town Clerk ofHarvard,377 Mass.703,
707 (1979) (statutory privste woys ffe not included within the tcrms of $ 81L). For convenicnoe's sake, the
Cout will use the tcms "private way" wheo referring ro rhc way on Frei's property..

A oo3
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On October 15, 2002, Frei submitted I second ANR request to a reguiar meeting

of the Board. The new plan divided the property into three new lots, and widened the

private way to eighteen feet. The Board responded that even were the way widen€d "the

same issues apply," and they would deny thc application.a Frei Ieft a map with the Board

and asked thcm to consider the ncw application. The Board indicated it would speak with

the town Building Inspector and submit its decision within twenty-one days, as requirod

by G.L. c. 41, $ 8lP. However, the Board did not noti$ Frei in writing of its decision

until November 21, 2002.

DISCUSSIO-N

When a property owner brings a plan ofthe kind Frei brought to the Board and

requests an ANR endorsement, "a board is bound to make such an endorsement unless

the plan presented shows a subdivision." Gates v. Planninq Bgerd of Dighton,4E Mass.

App. Ct. 394,395 (2000); Smqlley v. Planning Bd. of Harwich, 10 Mass. App. Ct, 599,

604 (1980) ("In acting under $ 8lP, a planning Board's judgment is confined to

determining whether a plan shows a subdivision'). The statute defines a subdivision "in

part by what it is not." Cgpg, 48 Mass. App. Ct. at 395, citing G.L. c.41, $ 8iL. For

purposes ofthe case at hand, a subdivision is not:

"a the division of a tract of land into hvo or more lots ... if every lot
'within the tract so divided has ... a way in existence when the subdivision
control Iaw became effective in the city or town in which the land lies,
having, in the opinion of the planning board, sufficient width, suitable
gfades and adequate construction to provide for the needs of vehicular
traffic."

4 The minutes of thc mccting have been altered by h8nd. Thc original phrase "we will dcny tbis
application" has boen chanSed to "we votci to deny lhis applicatiol." In his complainr, Frei alleges this
chgnge indicstes an effort by thc Board and its president to deceivc him and this Couft. Previous minutes
ofth€ Board's meetings indicate similar hand.wrinen changes, Because there is no evidencc fot Frci's
charge, and bccause fie change to the nrinutcs docs /Iot sffect the resolution ofthis case, the Court will not
addrcss Frei's allecation.

@ o o r
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G.L.  c .41 ,  $  8 lL .

Frei contends that the private way on his land fulfrlls the requirements of $ 8lL

because it existed at the time the subdivision conhol law became effective in Holland.

Frei then cites @!9g, 48 Mass. App. Ct. at 399, to the effect that that the Board may not

sonsider the nature or quality ofhis private way in determining whether his plan shows a

subdivision, but only whether the access provided by his private way is best characterized

as "could be better but manageable," in which case the plan is entitled to 8n ANR

endorsement, or "illusory," in which case it is not. According to Frei, his private way

falls into the first category and is therefore entitled to an ANR endorsement,

However, Frei has misread the applioable case law. @!99 and like cases refer to

whether access fromthe public way is illusory. Gatps, 48 Mass. App. Ct. at 396; !9u!99

v. Planning Bd. ofBraintree,4l3 Mass. 359,362 (1992) ("c. 41, $$ 81L & 81M, read

together, do not permit [an] endorsement ... in the absence ofpresent adequate access

ftom the publiuryd).' to each of the plaintiff s lots'); Sturdy v. Planningld-afliugbarn,

32 Mass. App. Ct. 72,76 (1992) (*Deficiencies in a public way are insufficient gound

for denying [an] endorsement") (emphases added). This is because 'Vhere there is

access that a public way normally provides . ..the goal of acoess [contained in the

subdivision control lawj . .. is satisfied, and an [$] 8lP endorsement is required." Ball v'

Town oflet&rett,58 Mass, App. Ct.513,517 (2003),

In a case liko the one under considgration, planning boards are granted specific

discretion Lry the plain terms of the statute to determine whether a privatc way' such as

the one Frci says exists on his land, has "in the opinion ofthe planning board, sufficient

width, suitable grades and adequate conskuction to provide for the needs of vehicular
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raffic." G.L. c.41, $ 81P. See Hrenqhuk v. Planning Bd. of Walpole. 8 Mass. App. Ct.

949 (19?9) (planning board's refusal to endorse ANR proper where access to lots

available only through 'thirty-foot wide private way leading to a full'access public

way'). In refusing to endorse Frei's initial ANR request, the Board specifically

rnentioncd the poor maintenance and extreme narrowress ofthe privat€ way. Froi's

second request, in which he proposed widening the private way, did not assuage the

Board's concerns over acccss to the buildable portions of the land from the public road'

The Board clearly was not satisfied with the access provided to the rear portions ofFrei's

land by the existing private way. Under the statute, Frei was not entitled to sn

endorsemont ofhis ANR request.

However, G.L. c. 41, $ 81P requires the Board to have provided the tolvn clerk

and Frei with written notice of its denial by November 6,2002, at the very latest.s The

Board's failure to adhere to the requirements of $ 8lP by providing notice of its decision

within the time period established by the statute requires that this Court deem Frei's ANR

application approved. G.L. c. 41, $ 8iP ("Ifthe board faiis ... to noti$ the clerk of the

city or town and the perso[ submitting the plan of its aotion within twonty-one days aftcr

its submission, it shall be deemed to have determined that approval under the subdivision

conhol law is not required'); see Kay-Vee Realtv Co, v. Town Clerk otludlow' 355

Mass. 155, 168 (1969) ("the board ha[s] blunder[edJ its way into a position where the

plan bocame constructively approved ).

When a board fails to act within the time period set out in $ 8lP, "the person who

submitted the plan is thereaftcr entitled, as of right, to an endorsement by or on behalfof

O ooo

J Thc board contends that Frsi had actual notice ofthe decision because he filcd the present complaini on

NOvember 20, 2002. However, even xsumirg Frei had actual notice as ofNovember 20, this is still a full

foftright affer the dare the law reguircd tbe Board to have informed him in rvritinS of its dccision.
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the planning board so stating." Cassaui v. Planning Bd. of Hull, 1 Mass. App. Ct.451,

45'1 (1973); see also LGeh v. Planning Bd. of Groton. 4 Mass. App. Ct. 781 (1976) (A

board's showing tbat a plan was not entitled to a $ 81P endorsement did not merit

co$ideration because "the board's failure to act [within the required time limits] entitled

the plaintiffto such an endorsement'); Devine v. Town Clerk of Pymoutb. 3 Mass. App.

Ct.747,748 (1975). Because the Board lailed to noti$ Frei of its decision not to endorse

his ANR submission within twenty-one days as required by $ 81P, Frei is entitled to an

endoruement ofhis plan.

In his complaint, Frei argues that the Board had a "non-discretionary duty" to

€ndorse his plan under $ 81P. In that case, a petition for a writ of mandamus is an

appropriate course of action. See J & R Investnent v. Citv Clerk of New Bedford. 28

Mass. App. Ct. 1, 7 (1989) ("a civil action in the nature of mandamus is aPProPdate to

compel a public official to perform an act she is legally obligated to perform")'

However, Frei is not entitled to the issuance ofa writ of mandamus unless he has no other

available remedy. Commonwealth v. Forte, 429 Mass. 1019, 1020 (1999); Ivorson v.

Buildine Insoectpr of Dedham, 354 Mass, 6E8, 690 (1968): Woods v. Newon, 349 Mass.

373,3'19 (1965); Lynchv. Polioo Commissionerof Boston,43 Mass. App. Ct. l07,ll2

(1997) ("reliefin tho nature of mandamus is extaordinary and may not be ganted except

to prevent a failure ofjustice . .. where there is no other adequate remedy''), qooting

Lutheran SorvicerAsqociation ofNew England. Inc. v. Mgtopolitan District

Commission, 397 Mass. 341,344 (1986). The issuanoe of writ of mandamus is not a

matter of right but of sorrnd judioial discretion, Coash & Six Restaurant v. Public Works

@ oo?
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!5!q, 363 Mass. 643,645 (1973), and is "a remedy that is to be used only as a last

reso( when nothing else will work'" Lyneh' 43 Mass, App- Ct. at ll2:

This Court, in tho exercise of its sound discretion, I,ong v. Georqg,296 Mass'

574, 578 (1937) (.,ld]iscretion means what is just and proper utrder the oircumstances"),

Concludes that, in the circumstances of this case, the writ should not issue. First, the

issuancs ofa writ of mandamus would require the Board to act not only contrary to its

own intent but contrary to the purposes of the statute. Corcoran v. !!ggg!4&ft!gf

sudburv,406 Mass. 248,250 (1989) ("a prinoipal object of the [subdivision control law]

is to ensure eflicient vehicular access to each lot in a subdivision"). The Board did not

bOlieve that Frei's private way in any way ensured proPcr vehioular access tO the lots in

his division plan. Further, the Board had no intention of endorsing Frei's ANR request'

even after he expressed his intentiotr to widen the private way. Finally, the denial of a

petition for a writ of mandarnus does not leave Frei without remedy. He has already

submitted two ANR requests to the Board for their consideration. There is nothing in the

ststute which prevents him from resubmitting his proposal to the Board for their further

consideration.

ORDER

For the foregoing reasons' the plaintifls petition for a writ ofmandamus is

DEI{IED.

DATED: December 14 2004
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Chapter 40A: Section 6. Existing structures, uses, or permitsl certain subdivision plans;
application of chapter

Section 6. Except as hereinafter provided, a zoning ordinance or by-law shall not apply to structures or
uses lawfully in existence or lawfully begun, or to a building or special permit issued before the first
publication ofnotice of the public hearing on such ordinance or by-law required by section five, but
shall apply to any change or substantial extension ofsuch use, to a building or special permit issued after
the first notice ofsaid public hearing, to any reconstruction, extension or structural change ofsuch
structure and to any alteration of a structure begun after the first notice ofsaid public hearing to provide
for its use for a substantially different purpose or for the same purpose in a substantially different
manner or to a substantially greater extent except where alteration, reconstruction, extension or
structural change to a single or two-family residential structure does not increase the nonconforming
nature of said structure. Pre-existing nonconforming structures or uses may be extended or altered,
provided, that no such extension or alteration shall be permitted unless there is a finding by the permit
granting authority or by the special permit granting authority designated by ordinance or by-law that
such change, extension or alteration shall not be substantially more detrimental than the existing
nonconforming use to the neighborhood. This section shall not apply to establishments which display
live nudity for their patrons, as defined in section nine A, adult bookstores, adult motion picture theaters,
adult paraphernalia shops, or adult video stores subject to the provisions ofsection nine A.

A zoning ordinance or by-law shall provide that construction or operations under a building or special
permit shall conform to any subsequent amendment ofthe ordinance or by-law unless the use or
construction is commenced within a period of not more than six months after the issuance of the permit
and in cases involving construction, unless such construction is continued through to completion as
continuously and expeditiously as is reasonable.

A zoning ordinance or by-law may define and regulate nonconforming uses and structures abandoned or
not used for a period of two years or more.

Any increase in area, frontage, width, yard, or depth requirements of a zoning ordinance or by-law shall
not apply to a lot for single and two-family residential use which at the time ofrecording or
endorsement, whichever occurs sooner was not held in common ownership with any adjoining land,
conformed to then existing requirements and had less than the proposed requirement but at least five
thousand square feet of area and fifty feet of frontage. Any increase in area, fiontage, width, yard or
depth requirement of a zoning ordinance or by-law shall not apply lor a period offive years from its
effective date or for five years after January first, nineteen hundred and seventy-six, whichever is later,
to a lot for single and two family residential use, provided the plan for such lot was recorded or endorsed
and such lot was held in common ownership with any adjoining land and conformed to the existing
zoning requirements as ofJanuary first, nineteen hundred and seventy-six, and had less area, frontage,
width, yard or depth requirements than the newly effective zoning requirements but contained at least

ADDNDUM 8
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seven thousand five hundred square feet ofarea and seventy-five feet of frontage, and provided that said
five year period does not commence prior to January first, nineteen hundred and seventy-six, and
provided further that thc provisions of this sentence shall not apply to more than three ofsuch adjoining
lots held in common ownership. The provisions of this paragraph shall not be construed to prohibit a lot
being built upon, if at the time of the building, building upon such lot is not prohibited by the zoning
ordinances or by-laws in effect in a city or town.

If a definitive plan, or a preliminary plan followed within seven months by a definitive plan, rs
submitted to a planning board for approval under the subdivision control law, and written notice ofsuch
submission has been given to the city or town clerk before the effective date ofordinance or bylaw, the
land shown on such plan shall be govemed by the applicable provisions of the zoning ordinance or by-
law, ifany, in effect at the time ofthe first such submission while such plan or plans are being processed
under the subdivision control law, and, ifsuch definitive plan or an amendment thereofis finally
appfoved, for eight years from the date ofthe endorsement ofsuch approval, except in the case where
such plan was submitted or submitted and approved before January first, nineteen hundred and seventy-
six, for seven years from the date ofthe endorsement ofsuch approval. Whether such period is eight
years or seven years, it shall be extended by a period equal to the time which a city or town imposes or
has imposed upon it by a state, a federal agency or a court, a moratorium on construction, the issuance of
permits or utility connections.

When a plan referred to in section eighty-one P of chapter forty-one has been submitted to a planning
board and written notice of such submission has been given to the city or town clerk, the use of the land
shown on such plan shall be govemed by applicable provisions of the zoning ordinance or byJaw in
effect at the time of the submission ofsuch plan while such plan is being processed under the
subdivision control law including the time required to pursue or await the determination ofan appeal
referred to in said section, and for a period ofthree years from the date ofendorsement by the planning
board that approval under the subdivision control law is not required, or words of similar import.

Disapproval of a plan shall not serve to tenninate any rights which shall have accrued under the
provisions of this section, provided an appeal from the decision disapproving said plan is made under
applicable provisions of law. Such appeal shall stay, pending either (1) the conclusion ofvoluntary
mediation proceedings and the filing of a written agreement for judgment or stipulation of dismissal, or
(2) the entry ofan order or decree of a court ofhnal jurisdiction, the applicability to land shown on said
plan ofthe provisions ofany zoning ordinance or byJaw which became effective after the date of
submission of the plan first submitted, together with time required to comply with any such agreement
or with the terms ofany order or decree ofthe court.

In the event that any lot shown on a plan endorsed by the planning board is the subject matter ofany
appeal or any litigation, the exemptive provisions of this section shall be extended for a period equal to
that from the date of filing ofsaid appeal or the commencement oflitigation, whichever is earlier, to the
date offinal disposition thereof, provided final adjudication is in favor ofthe owner ofsaid lot.

The record owner of the land shall have the right, at any time, by an instrument duly recorded in the
registry ofdeeds for the district in which the land lies, to waive the provisions of this section, in which
case the ordinance or by-law then or thereafter in effect shall apply. The submission ofan amended plan
or of a further subdivision ofall or part of the land shall not constitute such a waiver, nor shall it have
the effect of further extending the applicability of the ordinance or by-law that was extended by the
original submission, but, if accompanied by the waiver described above, shall have the effect of
extending, but only to extent aforesaid, the ordinance or by-law made then applicable by such waiver.

Page 2 of 2 1
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CHAPTER 41. OFFICERS AND EMPLOYEES OF CITIES, TOWNS AND DISTRICTS

SUBDIVISION CONTROL

Chapter 41: Section 8188. Appeal to superior court; counsel; costs; surety or bond; speedy trial

Section 81BB. Any person, whether or not previously a party to the proceedings, or any municipal
officer or board, aggdeved by a decision of a board ofappeals under section eighty-one Y, or by any
decision of a planning board conceming a plan of a subdivision ofland, or by the failure ofsuch a board
to take final action conceming such a plan within the required time, may appeal to the superior court for
the county in which said land is situated or to the land court; provided, that such appeal is entered within
twenty days after such decision has been recorded in the office of the city or town clerk or within twenty
days after the expiration ofthe required time as aforesaid, as the case may be, and notice ofsuch appeal
is given to such city or town clerk so as to be received within such twenty days. The court shall hear all
pertinent evidence and determine the facts, and upon the facts so determined, shall annul such decision if
found to exceed the authority of such board, or make such other decree as justice and equity may
require. The foregoing remedy shall be exclusive, but the parties shall have all rights ofappeal and
exceptions as in other equity cases.

A city or town may provide any municipal officer or board with legal counsel for appealing, as provided
in this section, a decision ofa board ofappeals or a planning board and for taking such other subsequent
action as parties in other equity cases are perrnitted to take.

Costs shall not be allowed against the planning board or board ofappeals unless it shall appear that such
board acted with gross negligence or in bad faith.

The court shall require nonmunicipal appellants to post a surety or cash bond in a sum ofnot less than
two thousand nor more than fifteen thousand dollars to secure the payment ofany costs incuned by the
appellee as a result ofthe appeal of a decision approving a subdivision plan if it appears to the court that
said appellant or appellants acted in bad faith or with malice in making the appeal to the court.

All issues in any proceeding under this section may be advanced for speedy trial over other civil actions
and proceedings.

11t1312007
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PART I. ADMINISTRATION OF THE GOVERNMENT

TITLE VII. CITIES, TOWNS AND DISTRICTS

CHAPTER 41. OFFICERS AND EMPLOYEES OF CITIES. TOWNS AND DISTRICTS

SUBDIVISION CONTROL

Chapter 41: Section 81M. Purpose of law

Section 8lM. The subdivision control law has been enacted for the purpose ofprotecting the safety,
convenience and welfare of the inhabitants ofthe cities and towns in which it is, or may hereafter be, put
in effect by regulating the laying out and construction ofways in subdivisions providing access to the
several lots therein, but which have not become public ways, and ensuring sanitary conditions ln
subdivisions and in proper cases parks and open areas. The powers of a planning board and of a board of
appeal under the subdivision control law shall be exercised with due regard for the provision ofadequate
access to all of the lots in a subdivision by ways that will be safe and convenient for travel; for lessening
congestion in such ways and in the adjacent public ways; for reducing danger to life and limb in the
operation of motor vehicles; for securing safety in the case offire, flood, panic and other emergencies;
for insuring compliance with the applicable zoning ordinances or byJaws; for securing adequate
provision for water, sewerage, drainage, underground utility services, fire, police, and other similar
municipal equipment, and street lighting and other requirements where necessary in a subdivision; and
for coordinating the ways in a subdivision with each other and with the public ways in the city or town
in which it is located and with the ways in neighboring subdivisions. Such powers may also be exercised
with due regard for the policy of the commonwealth to encourage the use ofsolar energy and protect the
access to direct sunlight ofsolar energy systems. It is the intent ofthe subdivision control law that any
subdivision plan filed with the planning board shall receive the approval ofsuch board ifsaid plan
conforms to the recommendation of the board ofhealth and to the reasonable rules and regulations ofthe
planning board pertaining to subdivisions ofland; provided, however, that such board may, when
appropriate, waive, as provided for in section eighty-one R, such portions of the rules and regulations as
is deemed advisable.

ADDTNDW 11
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CHAPTER 41. OFFICERS AND EMPLOYEES OF CITIES, TOWNS AND DISTRICTS

SUBDIVISION CONTROL

Chapter 41: Section 8lP. Approval of plans not subject to control law; procedure

Section 8l P. Any person wishing to cause to be recorded a plan of land situated in a city or town in
which the subdivision control law is in effect, who believes that his plan does not require approval under
the subdivision control law, may submit his plan to the planning board of such city or town in the
manner prescribed in section eighty-one T, and, if the board finds that the plan does not require such
approval, it shall forthwith, without a public hearing, endorse thereon or cause to be endorsed thereon by
a person authorized by it the words "approval under the subdivision control law not required" or words
of similar import with appropriate name or names signed thereto, and such endorsement shall be
conclusive on all persons. Such endorsement shall not be withheld unless such plan shows a subdivision.
Ifthe board shall determine that in its opinion the plan requires approval, it shall within twenty-one days
ofsuch submittal, give written notice of its determination to the clerk of the city or town and the person
submitting the plan, and such person may submit his plan for approval as provided by law and the rules
and regulations of the board, or he may appeal fiom the determination of the board in the manner
provided in section eighty-one BB. If the board fails to act upon a plan submitted under this section or
fhils to noti! the clerk of the city or town and the person submitting the plan of its action within twenty-
one days after its submission, it shall be deemed to have determined that approval under the subdivision
conftol law is not required, and it shall forthwith make such endorsement on said plan, and on its failure
to do so forthwith the city or town clerk shall issue a certificate to the same effect. The plan bearing such
endorsement or the plan and such cerlificate, as the case may be, shall be delivered by the plan-ning
board, or in case of the certificate, by the city or town clerk, to the person submitting such plan. The
planning board of a city or town which has authorized any person, other than a majority of the board, to
endorse on a plan the approval of the board or to make any other certificate under the subdivision
control law, shall transmit a written statement to the register ofdeeds and the recorder of the land court,
signed by a majority of the board, giving the name of the person so authorized.

The endorsement under this section may include a statement of the reason approval is not required.
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CHAPTER 4I. OFFICERS AND EMPLOYEES OF CITIES. TOWNS AND DISTRICTS

SUBDIVISION CONTROL

Chapter 41: Section 81V. Final approval ofplanl endorsements; certificate

Section 8lV. In case ofapproval of a plan by action of the planning board, after the expiralion of twenty
days without notice ofappeal to the superior court or the land court, or ifappeal has been taken after the
entry of a final decree of the court sustaining the approval ofsuch plan, the planning board shall cause to
be made upon the plan a written endorsement of its approval. In case of the approval of a plan by reason
of the failure of the planning board to act within the time prescribed, the city or town clerk shall, after
the expiration of twenty days without notice ofappeal to the superior court or the land court, or, if
appeal has been taken, after receipt ofcertified records of the superior court or the land court indicating
that such approval has become final, issue a certificate stating the date of the submission of the plan for
approval, the fact that the planning board failed to take final action and that the approval resulting from
such failure has become final. The plan bearing such endorsement or the plan and such certificate, as the
case may be, shall be delivered by the planning board, or, in the case of the certificate, by the city or
town clerk, to the person who submitted such plan. Except as provided in section eighty-one E, the
existence ofan official map in a city or town shall not affect the operation of the subdivision control law
therein.
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CHAPTER 41. OFFICERS AND EMPLOYEES OF CITIES. TOWNS AND DISTRICTS

SUBDIVISION CONTROL

Chapter 41: Section 8lW. Modification, amendment or rescission of approval of plan; conditions

Section 8lW. A planning board, on its own motion or on the petition ofany person interested, shall have
power to modiry, amend or rescind its approval ofa plan of a subdivision, or to require a change in a
plan as a condition of its retaining the status ofan approved plan. All of the provisions of the
subdivision control law relating to the submission and approval ofa plan ofa subdivision shall, so far as
apt, be applicable to the approval of the modification, amendment or rescission ofsuch approval and to a
plan which has been changed under this section.

No modification, amendment or rescission of the approval of a plan of a subdivision or changes in such
plan shall affect the lots in such subdivision which have been sold or mortgaged in good faith and for a
valuable consideration subsequent to the approval of the plan, or any rights appurtenant thereto, without
the consent of the owner ofsuch lots, and of the holder of the mortgage or mortgages, ifany, thereon;
provided, however, that nothing herein shall be deemed to prohibit such modification, amendment or
rescission when there has been a sale to a single grantee ofeither the entire pafcel ofland shown on the
subdivision plan or ofall the lots not previously released by the planning board.

So far as unregistered land is affected, no modification, amendment or rescission of the approval ofa
plan nor change in a plan under this section shall take effect until (1) the plan as originally approved, or
a copy thereof, and a certified copy ofthe vote of the planning board making such modification,
amendment, rescission or change, and any additional plan referred to in such vote, have been recorded,
(2) an endorsement has been made on the plan originally approved as recorded referring to such vote
and where it is recorded, and (3) such vote is indexed in the grantor index under the names ofthe owners
ofrecord of the land affected. So far as registered land is affected, no modification, amendment or
rescission ofthe approval of a plan nor change in a plan under this section shall take effect, until such
modification, amendment or change has been verified by the land court pursuant to chapter one hundred
and eighty-five, and in case ofrescission, or modification, amendment or change not so verified, until
ordered by the court pursuant to section one hundred and fourteen ofsaid chapter one hundred and
eishtv-five.
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